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" Mrs. B. — Tou are oat, child. Take notice of me, Oaptain. 
There are Ayle, Pere, and Fitz. Ayle is seised in fee 
of Blackacre; and being: bo seised, John a-Stiles 
disseises the Ayle ; Ayle makes claim and the disseisor 
dies; then the Fere enters — The Fere, sirrah, the' 
Fere ! — And the Fitz enters upon the Pere, and the 
Ayle brings his vnit of disseisin in the Post, and the 
Fere brings his writ of disseisin in the Pere, and 

" M. — 'Sdeath, Freeman, can you listen to this stuff ?" 

Tke Plain Deales. 
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CHAPTER I. 

THE ENFRANCHISEMENT OF 
C0PYHOU)S. 

Proposals for the Enfranchisement of Copyhold and 
Customary Tenures — The Copyhold Enfran- 
chisement Bill — Its main Provisions — Compul' 
sory Enfranchisement — Proposal as to Mine- 
rals—Its Effect— Other Objections to the Bill 
— Tenants without Right of Renewal — Minor 
Provisions. 

It has long been a general opinion that 
it is expedient to promote the gradual 
enfranchisement of copyholds, and to 
remove that complexity in our tenures 
which is the admitted reproach of the 
law. The only dispute' arises on the 
question whether the means which have 
been proposed to the legislature- are 
adequate to accomplish their ostensible 
object. The list of our local customs 
will always be interesting to the anti- 
quarian and the ethnologist, who trace 
beneath their archaic forms remnants of 
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2 The Enfranekkement of Copyholds. 

old codes and laws, traditions of powers 
and principalities that have long since 
passed away. But no one shoidd be 
anxious, from a too scrupulous reverence 
for the past, to preserve those l^al mon- 
strosities which still too often interfere 
at xmexpected moments with the prac- 
tical business of life. 

It is time to do away with the Inani- 
ties of the "Lawless Hour" and the 
" Whispering Court," the shifting acre 
and the flying fee-simple, the " Ming- 
land" on which the tenures are so 
mingled that they can never be known, 
the ridiculous oath of fealty, suit and 
service and arbitrary fines, and heriots 
^* which add a sorrow to death." 

The object of this Essay, however, 
is not so much to demonstrate the gene- 
ral complexity and confusion of the 
doctrine of tenures, as to indicate the 
necessity of protecting certain customary 
estates and interests, which in the pro- 
cess of simplifying the law seem likely 
to be overlooked or destroyed. 
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The EnJranchisemeTii of Copyholds. 3 

There is a measure now before Par- 
liament for amending the Copyhold Acts, 
uudei; which eitlier a lord or his tenuit 
is able to procore a compulsory enfran- 
chisement. The object of the new pro- 
posal is to afford still greater facilities 
for accomplishing this desirable end, and 
BO to deal with the matter that the cus- 
tomary tenures shall, within a limited 
period, cease altogether to exist. The 
enfranchisement is intended to include 
the discharge of any lands of any tenure, 
whether freehold or copyhold, from an- 
cient rents, and buch casual payments 
as heriots, reliefs and fines, and in fact 
from all kinds of manorial services and 
incidents. 

The leading provision appears to be 
that the lord, or person in possession of 
a manor or lordship, shall on every new 
admission of a tenant give notice of 
compulsory enfranchisement, or in de- 
fault tliat any future enfranchisement ^'' 
shall be carried out precisely as if such 
notice had been given at the proper 
b3 
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4 The Enfr(mehuemmt of Copylmldi. 

time; so tbat the lord who neglects' to 
promote the course of eniraiichisement 
may lose all the future fruits of tenure, 
which would never have arisen if due 
dihgence had heen ' shown. His claims 
for subsequent profits of this kind! would 
be treated as having no legal validity ; 
and it is provided, by way of an addi- 
tional penalty or annoyance, that he is 
to pay in such a case the steward's fee 
and compensation, and even to provide 
the stamps and stationery to be used on 
the conclusion of the final bargain. 
Every notice of enfranchisement is to 
be accompanied by a written offer to 
give or to iak^ a sum of money as the 
consideration for the change of tenure. 
"Any offer so made shall- not be capable 
of retractation." Either of the parties 
concerned may accept such an offer, 
though his estate in the manor or in 
the tenant's customary holding may 
be only of a limited kind. An ac- 
ceptance of the offer within a month 
fixes the final amount to be paid, "the 
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The Enjranchiaemeni of Copyholde.. 5 

rights and claims of any and every per- 
son laving any estate in or title to the 
manor, or the land to be enfranehised, 
in reversion remainder or contingency 
notwithstanding." If such an offer is 
not made, the lord and tenant may 
agree upon a consideration at any time 
within three months after deUvery of 
the notice, and may appoint a. valuer 
or - valuers to ascertain its amount, 
which, in case of disagreement, is to he 
fixed by the Copyhold Commissioners. 

Provisions are made for the enfran- 
chisement of land from sporting rights, 
which €ire no longer to be reserved on a 
change of tenure. 

' It is proposed that the act shall not 
extend " to any copyhold lands held for 
a life or lives, or for years, where the 
tenant thereof has no right of renewal." 

A very important provision refers to 
what is called " the lord's ri^t of work- 
ing mines with compensation." The 
Copyhold Acts, as they stand, do not 
in the absence of an express consent in 
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6 The Enfrcmchiaement of Copyholds. 

■writing extend to or affect the estate or 
rights either of the lord or of the tenant 
in the mines, quarries, minerals, and 
substrata, in or under the lands enfran- 
chised, or any other lands, or any rights 
or powers which, but for the enfranchise- 
ment, might be exercised by either party 
of winning and working such mineral 
property. The provisions on this head 
are contained in the 48th section of the 
Copyhold Act, 1853 (a). 

(a) Sect. xi.viiT. ■' Xo eniranchifiemeiit under 
this act shall extend to or affect the estate or 
rights of any lord or tenant in or to any mines, 
minerals, limestone, lime, clay, etone, gravel, 
pits, or quarries within or under the lands en- 
franchised, or within or under any other lands, 
or any rights of entry, rights of way and search, 
or other easements of any lord or tenant in, 
upon, through, over or under any lands, or any 
powers which in respect of property in the soil 
might but for such en^anohisemeat hare been 
exercised, for the purpose of enabling the said 
lord or tenant, their or his agents, workmen, or 
asdgns, more effectually to search for win and 
work any mines, minerals, pits or quarries, or to 
remove and carry away any minerals, limestone, 
lime, stones, day, gravel, or other substances 
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The Ikfranchisement of Copykolda. 7 

To put the matter shortly, an enfran- 
chisement hasBot hitherto had the effect 
of depriving either party of his property 
or interest in the minerals. The nature 
of that property and interest will be 
discussed in a later diapter. But it is 
now proposed to alter this state of things 
in a very startling way. The lord is to 
have the minerals in any event, and 
inasmuch aa enfranchisement is to be 
universal, the result will be that the 
posession of a vast property will quickly 
pass into the hands of a small class of 
landowners, under colour of " promoting 
and facilitating the enfranchisement of 
copyholds." This appears the more 

" had or gotten therefrom, or the rights, franchises, 
" royalties, or privileges of any lord in respect of 
" any fairs, markets, rights of ohase or warren, 
" piscaries, or other rights of hunting, shooting, 
" fishing, fowling, or otherwise taking game, fiah, 
" or fowl, unless with the express consent in writing 
" of such lord or tenant ; and nothing in this act 
" shall he held or construed to extend to any copy 
" hold lands held for a life or lives or for years, 
" where the tenant thereof hath not a right of 
" renewal." 
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8 The Enfranchisement of Copyholds. 

singular when it is observed that the bill 
to all outward appearance is conceived 
in a spirit of somewhat petty hostility 
to the lords, as we have seen before in 
the minute provisions for the payment 
of the stationer's bill. The assertion of 
the new claim is contained in the 36tb 
clause of the bill, and the matter is of 
such vital importance to many of the 
copyholders, whose estates and interests 
are to be "promoted and facilitated" 
out of existence, that it is necessary to 
give the words of the clause in full. 

Section 36. " The lord of any manor 
"and his lessees, and any person or 
"persons authorized by him, shall be 
" entitled to exercise the rights reserved 
" to hira in and by the 48th section of 
" the Copyhold Act, 1852, as altered and 
" amended by this- act(&), and to search 

. {b) For the wording of the 48tiL aectioa of the 
Act of 1852, see the last preceding note. It ie 
proposed to alter and amend it by the 24th clause 
of the bill now before parliament, which is in the 
following words : — 

"Sect. 24. The for^-eighth section of the Copf- 
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The Enfranchisement of Copyholds. 9 

' for, open, work, "win:, manufacture, get, 
' and carry away by any nieans of pre- 
'* sent use or future invention any mines, 
''minerals, limestone, lime, -clay, stone, 
■' or gravel belonging to him within or 
'' under the lands enfranchised, or any 
"other lands within the manor, he and 
■' they making full compensation to the 
" owner and occupier for the time being 
■' of the said enfranchised lands for the 
■'exercise of such rights of entry, and 
'* also for all injury that may be caused 
"to the surface of the said lands or 
■' any buildings erected or to be erected 
"thereon, the amount of such compen- 



" hold Act, 1852, so far as the same relates to 
" rights of chaae and warren, piscariee, and other 
" rights of hunting, shooting, fishing, fowling, 
" and otherwise taking game, fish, and fowl, is 
" hereby repealed from and after the thirtj'-first 
" day of December, one thousand eight hundred 
" and eighty-three, but, in the absence of agree- 
" ment or consent to the contrary, all enfranchise- 
" meats effected under the Copyhold Acts, in- 
" eluding this act, shall be subject to the othei 
" reservations provided for by the said section." 
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10 The Enfranchisement of Copyholds. 

" sation in case of dispute to be settled 
" by arbitration in the manner prescribed 
"by the Common Law Procedure Act, 
" 1854, or any amendment thereof; and 
"the arbitrator or arbitrators appointed 
"shall have due regard to the custom 
" of the manor and the relative rights of 
" the lord and tenant thereunder." 

We shall return to this subjed; in a 
later chapter: in Ihe meantime it will 
be enough to say that the main objec- 
tions to the present proposals are — first, 
that the bill, without any reason pre- 
cedent or justification, deprives the 
copyhold tenants of a valuable interest ; 
secondly, that if enfranchisement is to 
be compulsory it ought also to be imi- 
versal, and that the exception of the 
copyholders who Lave no strict rights of 
renewal will have the effect (again for 
the benefit of the lords) of entirely ex- 
tinguishing' a class of tenants who have 
hitherto had the benefit of a habit, or 
kindly usage, or precarious custom of / 

renewal. It would be difficult to con- 



.,.,Googlc |1 



The Enfranchisement of Copyholds. 11 

ceive anything much more prejudicial 
to the State, in the present posture of 
affairs, than the sudden and uncalled-for 
destruction of a meritorious class of small 
yeomen-proprietors. Lastly, there are 
a great number of objections to the 
minor clauses of the bill which must 
cause annoyance, and -will probably oc- 
casion unnecessary loss, to one or otlwrof 
the parties upon every future enfranchise- 
ment. But the consideration of these 
matters of detail must be postponed until 
the more serious objections have been 
discussed ; and we shall now proceed, 
by means of a brief historical summary, 
to show what matters of tenure and 
custom form the subject of the proposed 
legislation, proceeding afterwards to de- 
scribe the copyholder's interest in his 
.minerals, to point out the necessity for 
extending enfranchisement to all classes 
of copyholders and customary tenants, 
and to enumerate the miscellaneous 
points in which the proposed method 
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of enfranchisement appears to require 
further consideration (c). 

(o) The exiBting method for procuring enfran- 
cMeement ia described in u minute of the Copy- 
hold CommiBsioneTB, issued in 1865, of which a 
copy will be found ia Appendix A. 
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MAMOES AND CUSTOMAHy TENURES. . 

Manors — Their Origin according to early Law-hooki 
— Thtir real Nature — Tomnships — Parishes — 
The Growth of Feudalism— The Services of the 
free Lahourera — Aholition of Knight-service — 
Classification of Tenures — Free Tenants — Vil- 
. lein Socage — Pitre Villenage' — Privileged Vil- 
lenage — Bondmen by Blood — End of the System 
of Villenage — Modem Divisions of Copyholds 
— Border Tenant-right — Ordinary Copyhold 
and Customary Estates — West of England 
Tenure — Cornish Conventionarxes — Dorsetshire 
Custom — The Border Services of the North — 
Manifesto of King James the First — The Cus- 
tom defined in the Court of Chancery — The. 
Persistence of the Lords — The League and 
Covenant of the Tenants — The King's Procla- 
mation — Proceedings in the Star Chamber. 

A. MANOR and a copyhold " have such 
mutual respect and reciprocal reference 
one to the other aa that they are almost 
in the natura of relatives ; " and, accord- 
ing^ to Lord Coke, " the knowledjge of 
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the one cannot be attained unto unless 
the sense of the other be truly appre- 
hended." 

"We shall find a great difference be- 
tween the history of the manor, as it 
appears in the early law-books, and the 
true story which has gradually been re- 
covered by the writers who have ex- 
plained the origin and the growth of 
our ancient institutions. The nmnor of 
the jurists is " an aggregate compass of 
ground," which a king, who held Eng- 
land in fee, is supposed to have granted 
to his feudal baron with a liberty of 
parcelling out the ground among inferior 
tenants, reserving to himself such duties 
and services as he pleased. 

It is in reality a district in which a 
lord either has or had jurisdiction over 
his tenants and, where he has a court- 
leet, over all that reside in the place, and 
who enjoys, amongst other privileges, 
the ownership of all lands to which no . 
one else in .the district can make out a 
title in the ordinary way. ' An absolute 
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Mamira and Customary Tenures. 15 

monarch, bo tlie fiction goes, gave the 
territory to the ancestors of the lord to 
deal with it exactly as they pleased : 
who thereupon gave a part to their 
fighting-men, so long as they should be- 
have well in the wars; another part to 
the Church, that the priests might pray 
for their souls; another portion to the 
free labourers and serfs, who were to 
cultivate the lord's domains ; and all the 
rest they kept for themselves : so that 
the lord of our own day is in law the 
owner of everything "upwards to heaven 
and downwards to the centre of the 
earth," except such property and rights 
as by grant or custom may have been 
conferred upon the tenants and com- 
moners. These great personages, we 
are told, were allowed the privilege of 
keeping courts where they might re- 
dress misdemeanors within' their pre-, 
cincts, and punish the offences com- 
mitted by their tenants, or decide and 
debate all controversies arisingwithin the 
limits of their jurisdiction ; " and their 
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courts, were termed court-barons (a), be- 
cause in ancient time such personages 
were called barons and came to the Par- 
liament and sate in the Upper House ; 
but when time had wrought such an 
alteration, that manors fell into the 
hands of meane men, and such as were 
unworthy of so high a calling ; then it 
grew to a custome that none but such as 
the king would should come to the Par- 
liament, such as the king for their extra- 
ordinary wisdome or qualitie thought 
good to call by writ ; yet though lords 
of manoi^ lost their names of barons, 
and were deprived of that dignitie which 
was inherent to their names; their 
courts retaine still the name of court- 
barons, because they were originally 
erected for such personages as were 
barons, neither hath time been so in- 
jiirious as to eradicate the whole memory 
of their auneient dignity." 

Our ancestors appear- to have been 

(a) As to these courts, see Appendix B.. 
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Manot^ and Customary Tenures. 17 

content witli this high-prerogative doc- 
trine, this " Skimble-skamhle stuff," to 
use Hotspur's phrase, notwithstanding 
that its history was as false as its, ety- 
mology- They believed, or professed 
to believe, that all their freehold estates 
and liberties were derived from the ca- 
price or charity of their ancient masters, 
and deemed it to be " the height of a 
grand and superlative ingratitude to cry 
aloud and clamour against their lords 
who were nothing else but then- good 
and great benefactors." The English- 
man is even now too apt to sit "in the 
mire of feudalism ;" and he has shown 
himself willing, as long at least as agri- 
culture was prosperous, to govern him- 
self and his property according to ar- 
chaic laws and customs, the antiquarian's 
quarry and delight, which in many cases 
ceased to be practically useful before the 
Kingdom of England was estabhshed. 

We find when we consider the histo- 
rical evidence that the original manors 
were districts which we call by that 
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name when speaking of the tenants, or 
townships when we regard the inhabit- 
ants, or parishes in matters ecclesias- 
tical. "We cannot of course determine 
the nature in each instance of the-district 
which the manor now represents: "A 
township," says Professor Stubbs, "may 
represent the original allotment of the 
smallest sub-division of the free commu- 
nity, or the settlement of the kindred 
colonising on their own account, or the 
estate of the great proprietor who had 
a tribe of dependents "(i)j and he adds 
that those early townships which were 
founded on the land of a lord were in 
many respects much the same as manors 
from the beginning of English history. 
In fact we can almost trace the origin 
of the private jurisdietions to the rela- 
tion between the chief and his vassals at 
the time when a new territory was con- 
quered. The leader would naturally 
reward his followers with gifts of land, 

(£) Stubbs' ConEtitutional History, i. H5. 
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Mfmora and Customary Tenureg. 19 

if only for the mainienance of the cattle 
and slaves that formed their Bhare of the 
booty. On the tenant's death the land 
must in most cases have reverted to the 
lord with the horse and armour, and the 
rest of the warlike equipment which hia 
botmty had provided. The tenant of 
such a precarious estate could confer no 
better title on his own dependents ; and 
thuB would arise a class of half-free re- 
tainers with nothing that could properly 
be called their own. These men stood 
to their lords in the relation of aerrants 
bound not only to fight when required^ 
but to ride on errands and to act as 
butlers and grooms. But in relation to 
their own tenants they were lords them- 
selves, exactiDg service and labour and 
exercising jurisdiction in their turn, so 
that their estates from the first resem- 
bled nothing SO' much as manors of the 
mediaeval kind. When the kings learned 
to imitate the majesty of the empirq, 
it was natural that their o£Qcers and 
chamberlains should be exalted in a pro- 
c2 
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30 Manors and Customary Tenures, 

p'ortionate degree ; arid freedom at last 
disappeared when all lands were holden 
of some auperior power, and every man 
was bound to have some lord to whom 
he owed obedience, and from whom! he 
might claim protection. 

■ The whole country passed In time 
under the power of the ting, the chxnxih, 
and the hoblea owing service to the 
crown ; and ' as the jurisdiction of the 
lords was gradually' converted into 
ownership of the lands in their districts, 
the descendants of the free men who 
had founded the independent townships 
fell under onerous rents and services, 
and in many cases became serfs and 
bondsmen. Where the tenure was 
easiest they had to work on their lord's 
estate, or to pay rents of food and other 
provisions, as the usage of the country 
required, and where it was worst they 
could call nothing their own, but were 
taxed high and low as the lord pleased 
*' to redeem their flesh and their blood." 
- The services of the free labourers (the 

D,™),prii>,Google 



Manors and Customary Tenures. ^\ 

predecessors of our manorial tenants) 
were of many kinds. Among them 
we can distinguish those of ploughing, 
reaping, threshing, winnowing, fencing, 
mowing, carrying wood and provisions, 
shoeing horses, watching for game, going 
on errands, &c. The rente were also 
very various, and distinguished by dif- 
ferent names, according to the nature, of 
the produce in which they were origi- 
nally paid. Some of them were turned 
into money payments as early as the 
Norman Conquest. Many however con- 
tinued to be paid in kind, e. g,^ va, cocks 
and hens, oate, barley, meat, bacon, ale, 
honey, eels, timber, rafters, eggs, &c. ; 
and even clothing, shoes, and gloves 
were occasionally paid as rent, The 
reign of Richard II, is said to be the 
time, when the greater part of these rents 
in kind began to be commuted for quit- 
rents. But the process was naturally 
gradual, and some remains of these old 
usages still linger in remote parts of the 
country. , 
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Wealiall confine oar attention to these 
i^rieultural or rustic services. The eco- 
nomical relations between the lord of the 
mimor and hie tenants had in truth little 
to do inth the. ^stem under which the 
lord 'was. bound to military service in 
support of his feudal superior. It was 
the pedantry of the lawyers that ima- 
gined the analogy between the duty that 
was owed to the Exchequer and the obe- 
diaace that w-as 4ue to the lord of the 
township. Military tenures were not 
finely abolished imtil after the great 
civil war ; but long before that time the 
whole system had been gradually falling 
into neglect. A new nobility had been 
created which disregarded the details of 
the feudal law. The firet bill for the 
abolitiou of knight-service was intra- 
duoed by old Sir Harry Vane, the father 
of young Sir Harry Vane, "who helped 
to steal away the Palladium of our happi- 
ness;" but King James the First refused 
the favour, -and was heard to tell his son 
that ' * such a yearly revenue as was offered 
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in lieu of those tenures might make him 
a rich prince, but never a great." It must 
still be a matter of regret that the oppor< 
tunity was not seized at the Restoration 
of abolishing every kind of manorial 
service, together with the more odious 
exactions of the feudal tyranny. 

The remaining classes of tenants may 
be arranged as follows : — 

(1.) The free tenants of the manor, 
holding by fixed rents and services, 
though subject in many cases to heriota 
and other burdensome manorial inci- 
dents. If their duties to the lord, 
though certain, were of a humble and 
domestic kind, such as the slaves were 
also expected to perform, the tenure was 
known aa villein socage, a name which 
under certain circumstances was also 
applied to the holdings of an inf^or 
nature. 

(3.) The second class consisted also 
of free men, though their holdings were 
of a servile character. Their land was 
said to be held in viUenage : but it was 
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very early decided that a person of free 
blood would not become a slave merely 
because his land was granted upon 
slavish conditions. "Villenage had a 
double sense, as it related to persons or 
to lands. As all men were free or 
villeins, so all lands were held by a free 
or villein tenxire." A free man might 
be in the occupation of "slave land," 
and a slave might acquire a freehold, 
without either of them in any way 
affecting his personal status. In such a 
case " a freeman was bound to arbitrary 
service at the will of the lord, and he 
might by the same will be at any moment 
dispossessed ; for this was the condition 
of his tenure. But his chattels were 
secure from seizure, and he might leave 
the land whenever he pissed." 

The tenure in villenage was of two 
kinds. The firet, called pure villenage, 
was where the tenant held his land at 
the will of the lord by base and uncertain 
service. After long disputes it was 
settled by: a famous decision of the 
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Court of King's Bench in the reign o^ 
Edward the Fourth that the will of the 
lord could only be exercised according to 
the custom of the manor. After that time 
it was said that " tenant by the custome 
is as well inheritour to have his land 
according to the custom, as he which 
hath a freehold at the common law.'' 
The modem representatives of these men 
are the cppyholders of the kind with 
which we are most familiar, who in the 
language of the law are called " tenants 
by copy of court roll at the will of the 
lord, ac(^ording to the custom of the 
manor," 

The second kind was called privileged 
yillenage, because the services, though 
base, were definite in amount : and from 
this certainty the tenure, like that of the 
inferior freeholders above described, was 
known as villein socage. *' There were 
at the Conquest," says Bracton, *' certain 
free men who held their respective tene- 
ments freely, by free services or customs ; 
and having been first ejected by the 
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strong hand, tihey afterwards leceiTed 
their same tenements to hold in villeji- 
age, doing services ■ therefor, which 
were hase and serrile, hut certain and 
expressed hy name. These are said to 
he hound to the soil and yet are free 
men, though performing Tillein-services, 
since they perform them not in respect 
of their persons but in respect of their 
tenures." Tenants of this, .sort were 
most usually found in manors bel(mging 
to the crown. Their successors are now 
called customary freeholders, or tenants 
according to the custom of the manor, 
hut not at the will of the lord. But 
for all practical purposes they may ho 
treated as being on the same footing 
with copyholders of the ordinary kind. 

The nature of these rustic holdings may 
be conveniently illustrated by a reference 
to an ancient inquisition relating to the 
Manor of Sutton-Colfield, in Warwick- 
shire, which is set forth at length in 
Dugdale's history of that county. The 
jurors were charged to inquire of the 
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ancient customs of the lordship, as well ' 
of freemen as of bondmen, and what 
customs they were wont to do and have 
from the time of Athelstane sometime 
king; of England to the reign in which 
the inquest was held. The jury found 
that the freemen ought to hold their land 
by the force of their original charters, 
&c.' " Also those who held haM a yard- 
land, or a nook of land, or a cottage of 
bondage-tenure, were used to be beadles 
and tithing-men of the manor. Also 
those who held in bondage-tenure were 
wont to be called customary tenants. 
And whensoever the lord should go a 
hunting, those customary tenants used 
to drive the game to a stand in hunting 
the wild beasts, according to the quan- 
tity of their tenure, as those who held a 
whole yard-land for two days, and so of 
others. And they used to have among 
them the half part of the fee of a wood- 
ward out of the venison taken. And 
they used to be keepei^ of Colfield Heath 
as often as they were chosen by the neigh- 
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bours at tlie court. Also, if any of those 
customary tenants intended to go out of 
the lordship, they used to come into 
court, and surrender into the hands of 
the lord their bondage-tenure, wit^f all 
their male horses and young male foals 
and carta bound with iron, with their 
male hogs, their whole pieces of cloth, 
their wool not spun, and their best brass 
pan, and then go and stay wherespever 
■they woidd without challenge of the 
lord J and he (the departing tenant) and 
all his family were to be free for ever.": 
(3.) The slaves or bondmen by blood 
formed the lowest of the three classes 
below the rank of freemen. Tljey were 
incapable of holding property against 
the lord, though their persons were pro- 
tected from hia violence. Within the 
limits of the manor they were, with this 
exception, completely in the power of 
their masters. Their subjection is shown 
very clearly by a contemporary descrip- 
tion. " Their lord's authority," it was 
said, " is not dissolved as long as they 
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abide in villenag^, 'levant and coiiehan't, 
■whether they hold land or not. L^e- 
vrise, if they are hot abiding in villen- 
age, but wandering through the country, 
going and coming, they always remain 
under the authority of- their lords "as 
long as they return; and when they 
have ceased to have the custom of re- 
turning, they begin to be runaways after 
the likeness of tame deer." The lord 
might recover his runaway slave even 
though he had gained in the outside 
world the position of a gentleman or a 
tradet. This system of servitude came 
to a gradual, end as commerce and civi- 
lization advanced. In -the time of Ed- 
ward VI. bondmen were scarcely to be 
found except on the estates of the 
Church. Queen Elizabeth in 1574 issued 
a commission for the enfranchisement of 
most of the bondservants in the manors 
belonging to the crown. And there is a 
ease reported as late as the 15th year of 
King James I., in which an issue as to 
villenage was tried. We may conclude 
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that the system had at any rate ceased 
before the outbreak of the great Civil 
War; and the only interest which still 
attaches to the subject liea in the fact 
that many of the customary tenures, 
which are now treated as copyholds, 
evidently derived their form from the 
precarious holdings of the serfs. But 
with these imperfect tenures, and the 
possibilities of their improvement and 
enfranchisement, we shall deal in a sub- 
sequent chapter. 

Copyholds, as they exist in modem 
times, may be conveniently divided into 
the principal classes following: — ■ 

1. The Border Tenant-Kight, being 
the customary freeholds of the northern 
parts of England, which are held by the 
still decreasing order of "statesmen" 
under their " ancient and laudable cus- 
tom." 

2. The ordinary copyhold and c\is- 
tomary estates of inheritances prevailing 
chiefly in the Midlands and the South- 
Eaatem counties, with the exception of 
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tlie county of Kent, wMch has laws and 
customs of its own. 

3. Copyholds for lives held by the 
West of England tenure, found chiefly 
on the estates of ithe Church, and repre- 
senting in most cases those slavish bold- 
ings to which we have already referred. 

4. In a fourth class we may include 
the customary estates for years which 
prevail among the Cornish Convention- 
aries, persons holding from seven ye^s 
to seven years, with the tenant-right of 
renewal at the end of every seven, and 
with various archaic incidents finding 
their only parallel in the " Trie Ancimne 
OouMme de Bretoffne," or jn other dim 
traditions of a Celtic usage. 

With these Conventionariea one may 
group those Dorsetshire tenknts (i), who 
hold each for one life alone, but with 
power to nominate the successor. And 
finally we may mention without describ- 

(5) An extract from tlie costoiuB of tlie Manor of 
TetminBter Prima, in Doisiitslure, may be f oond in 
Appendix C. 
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ing all those holdings for Uves or for 
years, which can hardly be credited 
with any tenailt-right at all, or at most 
with some option or preference, or claim 
in the disposal of the holding, which 
may be regarded as being in the nature 
of a right of renewal. 

The history of the establishment of 
the northern tenant-right affords a good 
illustration of the nature of the secular 
straggle between lord and vassal, of the 
continual attempts to grasp at what was 
barely protected by custom, and of the 
obstinate resistance which was required 
before the tenant could attain to peace 
and security*^ The tenure prevails in 
the north of Yorkshire, that part of 
Lancashire called Over-Sands, the south- 
west portions of Durham and Northum- 
berland, and over the whole of Cumber- 
land, in fact wherever the moss-troopers 
and marchmen were bound to the border 
service. After the union of the king- 
doms of England and Scotland in the 
person of King James the First, it was 
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no longer necessary to do suit and .ser- 
vice on the borders, or to watch by day 
and night in the Debateable Land. We 
are told that the King, " after he had 
formed the resolution of laying aside 
Parliaments," was distressed for want of 
money, and among other schemes deter- 
mined to seize upon all the copyholds in 
the crown manors of Westmoreland and 
Cumberland, upon the pretence that the 
tenants' estates had come to an end with 
the necessity for their military service. 
"And (to keep himself in coxmtenance 
as it were) he encouraged all the other 
lords of manors withio the said counties 
to take to themselves the absolute estate 
of the several tenants within their re- 
spective manors, and refuse to admit the 
heirs to their ancestors' estate." A bill 
in Chancery was filed by the Prince of 
Wales complaining that the tenants 
claimed under colour of a tenant-right 
estate to have an inheritance in their 
respective tenements. The tenants were 
ready and willing to fight the matter 
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out. This dispute was eventually com- 
promised, the custom being defined and 
declared as follows: "That they and 
their ancestors had from time imme- 
morial been seised of a good and lawful 
customary estate of inheritance com- 
monly called tenant-right, descendible 
as at common law, * save only where a 
customary tenant dies having no heir 
male of his body, his customary lands 
descend to the eldest of the daughters, 
sisters or cousins' "(c). And the estates 
were declared to be subject to various 
fines, heriots, and other manorial inci- 
■ dents which need not be particularly 
described. Although the prince had 
submitted, the other lords maintained 
their right to eject their tenants on the 
ground that the services had ceased. 
The borderers determined, if the law 
failed them, to appeal forlliwith to arms. 
We read of great assemblages, of ga- 
therings of the mossmen and dalesmen, 

(c) See Appendix D. 
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" fierce Thirwalls and Ridleys all, stout 
Willimondswick and hard-riding Dick, 
and Hughie of Hawdon and Will of the 
Wall;" and finally, at a huge meeting 
held under colour of viewing a bridge, 
they bound themselves to resist their 
enemies by this solemn league and cove- 
nant : "1. That we and every of us, as 
in conscience we are bound, will stand 
to the general protestation by us taken 
to the utmost of our and every of our 
abilities in every point. 3. Also, that 
to the utmost of our power we and every 
of us, at all times hereafter, will defend 
our own persons, families and estates, 
one of another, as far as lawfully we 
may. 3. Also, if any person or persons 
shall plunder or go about in violent 
manner, without due course of law, to 
take away the persons, families, or goods 
of any of us, it shall be reputed as done 
unto all of us: and upon notice given 
thereof to us and every or any of us : every 
man having notice and able to do ser- 
vice shall and will with all speed and 
d3 
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expedition repair to the persona or places 
so plundered, pillaged or restrained of 
their liberty, and shall to our utmost 
power rescue such persons and goods." 

The King thereupon issued a procla- 
mation which has been described as " one 
of the most flagrant exertions of despot- 
ism to be met with in English history." 
It commenced by reciting the existence 
of divers suits grounded upon the tenants' 
claims, whereby not only the memory of 
the said tenant-right is continued, " which 
ought to be damned to a perpetual ob- 
livion," but also both parties do sustain 
needless charge and impoverishment : 
"We therefore," the proclamation ran, 
"out of our princely and never-inter- 
mitted care &c. have given command- 
ment to all the principal officers and 
ministers of ourself and our dearest son 
the Prince, (near or bordering upon 
Scotland, where such tenant-rights have 
been claimed), that they do let all estates, 
whether for Hves or years, be it for fine 
or improvement of rent, by indenture 
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only, and not otherwise, to the end to 
cease and discontinue the said claim. 
And further to the end the same course 
may be uniform and general amongst all 
our loving subjects: we do by these 
presents wish and expect from all our 
loving subjects in those parts that they 
shall follow and conform themselves to 
the same example, for leasing such lands 
in manner aforesaid. But herewithal we 
do strictly command that no entry in 
any court-roll hereafter, either of our 
own honours or manors or of the prince's 
or of any of our subjects, do mention 
any estate termed of tenant-right or cus- 
tomary estate pretended for border ser- 
vice." 

We are told, however, that these sturdj- 
yeomen did not despond, but published 
a new remonstrance against the tyran- 
nical conduct of their lords, complaining 
that the landlords intended " to pull the 
skins over their ears and bray their bones 
in a mortar." This was a Star-Chamber 
matter, and the tenants were accord- 
ingly prosecuted for a Hbel in camera 
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stellatd ; but before the cause came on for 
hearing the ting -wrote a letter to the 
Bishop of Carlisle, referring to his pro- 
clamation against tenant-right. " We 
have understood," he said, "that some 
tumultuous and evil-disposed persons 
have in those parts not only used liberal 
speeches, but made unlawful assembhes 
and published seditious libels, in main- 
tenance of their said pretended custom 
of tenant-right, to veil it under the name 
of customary estate of inheritance ; ^the 
punishment of someof which theiroffence, 
though it be prosecuted in a due course, 
nevertheless we, foreseeing what incon- 
venience may in the meantime happen, 
if care be not had to suppress the in- 
solency of the people, have now again 
given strait charge and command to our 
judges of assize for those counties, in all 
their proceedings to hold themselves 
strictly to the tenor of our proclama- 
tion." 

Notwithstanding all these brave words, 

the proceedings in the Star -Chamber 

came to an unexpected end. For the 
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matters in dispute having been referred 
to three judges, the court decided upon 
their certificate that "the estates of the 
tenant are estates of inheritance at the 
will of the lord, descendible from ances- 
tor to heir according to the seTeral cus- 
toms of the several manors whereof they 
are holden; as the copyhold estates of 
inheritance in those parts are, though 
they want divers formalities that are used 
in copyholds in these (southern) parts ; as 
they have also some customs that are 
not used here, as in fining upon death of 
the lord, which is very beneficial to their 
lords and is not used in these parts " {d). 
And so after many struggles the long 
debate was closed, and the northern 
copyholders without any condition ex- 
ception or reservation were confirmed in 
their ancient holdings according to their 
tenant-right to them and their heirs 
for ever. 



{d) Extracts from Bome of the Parliamentary 
SnrveyB relating to the Westmoreland manors will 
be found in Appendix E. 
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NATUEE OF CUSTOMAET TENUEES. 

Conclvaion of the Northam Coniroverty — The Copy- 
holder* of the South — Their Condition in ancietU 
Times — Under the Norman and Plantagenet 
Kings — Effect of the DtMolittian of Monatterirs 
— The Supplication of the Poor Common»—Re- 
ttriciion of Arbitrary Fines — Copyholder's In- 
terest in his Holding^ His pQSseisary Rights over 
Trees— Property in the Timber—Special Cus- 
toms — Dole Woods — Usual Sights over Mine- 
rals — Defned by the Courts — Special Rights of 
Lords and Tenants — Enfranchisement under the 
present Copyhold Acts — Alterations now pro- 
posed — Provisions for Compensation — Objec- 
tions. 

The tenant-right of the northern yeo- 
men was thus, at last, established against 
its enemies. It was finally settled in a 
ease before Lord EUenborough, that 
these customary tenant-right estates fall 
in effect within the same consideration 
as ordinary copyholds, and that "the 
quality of their tenure, in this respect, 
cannot properly any longer be draiwn in 
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question." Here and there the contro- 
versy smouldered; there was pleading 
and counterpleading about the minor 
details of the custom ; the lord's attack 
was always met by a successful resist- 
ance on the part of the tenants. Forum 
litibtis mugit. 

The copyholders of the Southern 
Counties had, in their time, to contend 
with equal difficulties. The peeisantry 
had fallen into subjection even before 
the Norman Conquest. Their degra- 
dation, in fact, began so soon and spread 
so far, that it is difficult to realise the 
free life of the original settlers. Mr. 
Kemble cites a document, attributed to 
the age of AtJbelstane, which shows how 
onerous were the services which the 
labourer was expected to perform. " In 
some places it is usual that he shall do 
two days' week -work whatever work 
may be commanded him every week 
throughout the year, and three days' 
week-work in harvest, and three from 
CMidlemas to Easter. He shall lie out 
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from Martinmas till Easter at the lord's 
fold, &c. After the first year let him 
do all the customs which belong to him ; 
and he is to be supplied with tools for 
his work and furniture for his house. 
When he dies let his lord look after 
what he leaves." The laws of William 
the Conqueror forbade the disturbance of 
the husbandmen who performed their ac- 
customed duties. By the time of Edward 
the Third they were called by an equi- 
valent to their modern name of copy- 
holders; but the great jurists of the 
thirteenth century were quite familiar 
with their tenure, and they appear as 
"customary tenants" in the "lucubra- 
tions of Ockham," now known under 
the title of the Dialogue of the Exche- 
quer, and assigned after some dispute to 
Richard de Beaumes, who was Bishop of 
London in the reign of Henry the First. 
When, in those elder times, the English, 
as he said, were everywhere expelled 
their possessions, " a common complaint 
of the natives came to the King, that 
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being hated of all and bereaved of their 
estates, they should he enforced to be- 
take themselves to foreign pMrts. At 
length after consultation upon these 
matters it was decreed that what by 
their deservings and upon a lawful agree- 
.ment they coiild obtain of their lords 
should be their own by inviolable right. 
But they should challenge nothing to 
themselves by name of succession from 
the time of the nation's subduing." 

It must be remembered that for many 
ages the copyholders held their little 
parcels of land on arbitrary fines and 
under hard rents and services, so that 
their estates were said to be " little more 
beneficial than leases at rack-rent." Lite 
other lessees, they were hardly more than 
bailiffs for their lords, who could turn 
them out upon the least occasion, "some- 
times without any colour of reason, some- 
times, again, upon some sudden fantastic 
humour only, to make evident to the 
world the height of their power and 
authority." 
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A good example of these inconveni- 
ences may be found in the disputes 
■which arose at the time of the dissolu- 
tion of monasteries. The new proprie- 
tors of the abbey lands gave out that 
all the customary rights of the tenants 
had ceased upon the destruction of the 
estates of their ecclesiastical landlords. 
The small farmers were evicted on all 
sides, and the judges were even accused 
of corruptly deciding in favour of the 
■wrong-doers. The complaints against 
the landlords are formulated in "The 
Supplication of the Poor Commons," 
which was published in 1546, three 
years before Ket's insurrection against 
the "rent-raisers and enclosers" broke 
out in the eastern counties. " Now 
these extortionersj" ran the petition, 
" buy at yoiu* Highness's hand such 
abbey lands as you appoint to be sold, 
and when they stand once full seised 
therein they make us your poor peti- 
tioners so in doubt of their threatenings 
that we dare do none other but bring 
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into their courts our copies taken of 
the convents and of the late dissolved 
monasteries and confirmed by your 
High Court of Parliament. They make 
us believe that by virtue of your High- 
ness all our former writings are void 
and of no effect, and that if we will not 
take new leases of them we must then 
forthwith avoid the groimds as having 
therein no interest." 

The lords, in fact, had been content 
when land was cheap to allow their 
tenants to continue at the accustomed 
rents. But when a new system of hus- 
bandry was introduced after the influx 
of tlie preqious metals, which followed 
the conquests in America, they became 
desirous of getting rid of the small 
holders and of throwing their property 
into extensive grazing farms ; and they 
seem to have at least insisted upon their 
full legal rights in determining their 
tenants' interests, and taking advantage 
of every occasion of forfeiture. The 
sermons law books and pamphlets of 
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that age are filled with reproaches against 
the landowners, who were said to cast 
out the poor like Termin from their hold- 
ings and to make paupers and slaves of 
the yeomanry. The courts afterwards 
took occasion to reduce the arbitrary 
fines to a reasonable certainty, and de- 
cided that in the case of copyholds of 
inheritance or of equivalent value the 
amount of the fine should not exceed 
two years' value of the land. " And 
now," says Lord Coke, " copyholders 
stand upon a sure ground; now they 
weigh not their lord's displeasure, they 
shake not at every sudden blast of wind, 
they eat, drink and sleep securely ; only 
having a special care of the main chance, 
viz., to perform carefully what duties 
and services soever their tenure doth 
exact and custom doth require. Then 
let lord frown, copyholder cares not. 
Time hath dealt very favourably with 
copyholders in divers respects." 

Having shown how the copyholder's 
tenant-right was established, we shall 
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now proceed to describe the nature 
and extent of the interest which he 
possesses in his holding. Apart from 
special and abnormal customs the copy- 
holder is, in this respect, in very much 
the same position as the ordinary lease- 
holder or yearly tenant. He has indeed 
to pay his rent in the shape of fines 
at irregular and inconvenient intervals, 
and he is oppressed by a number of old- 
fashioned and vexatious usages, which 
must soon in any case be swept away. 
But his tenancy does not merely include 
the surface of the land. Like an ordinary 
fanner, he takes possession of his hold- 
ing with all its belongings. Although, 
for example, he has not usually such a 
property in the trees growing on the 
land as would enable him to cut them 
for sale, yet he is entitled to the usufruct, 
if only to the enjoyment of the shade 
for his cattle or to the benefit of the 
mast and leaves for the purposes of hus- 
bandry; and, being required by the 
condition of his tenure to keep his copy- 
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hold" in good repair, he is entitled to 
proper allowances of wood for his neces- 
sary uses. It may be said, therefore, 
that in the absence of a special custom 
the lord is the owner of all the trees 
upon the copyholder's land, but the 
tenant has a possessory interest, and will 
be protected against any invasion on 
the part of his landlord. But by the 
usage of a particular district the copy- 
holders may be proved to have the right 
not merely to take sufficient timber for 
their repairs, but even to cut down the 
woods and underwoods, and to dispose 
of them as their own absolute property. 
Where, for instance, a copyholder comes 
so near to inheritance as to be able to 
nominate his successor, it has been held 
to be a good: custom that he should cut 
and take away any timber that may be 
found upon the land. In such cases the 
trees remain parcel of the customary 
inheritance until they are felled and 
divided by the axe, but as soon as they 
are severed they become the absolute 
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property of the copyholder. When this 
-point was decided it was said, that " in- 
asmuch as the cmtom is the life of a 
copyhold" a usa^ which exceeds the 
■memory of man " obtains such privilege 
as the prerogative of a princej and is 
part of the law and stands with it :" and, 
therefore, that they who held by base 
tenm-e and were at the will of the lord 
might in many cases dispose of the 
trees ; and it was observed that so it was 
in Ireland at that day, " where some 
give more and greater privilege than 
others to induce tenants to inhabit and 
manm* their land." The matter was 
decided in the ComH; of Common Pleas 
in the year 1612, and it has not been 
since disputed. The custom was sup- 
ported on grounds of public policy; if 
the copyholder had not the right of cut- 
ting the trees, it was considered that 
there would be a stop to the growth of 
timber upon all such estates. And this 
of course is the reason that in many 
parts of the country timber is rarely to 
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be seen upon lands of the cnstomary 
tennre. " The oak scorns to grow ex- 
cept on free land," says the proyerh. 
•It has been observed that, "in Sussex 
and in other parts of England, the boun- 
daries of copyholds may be traced by 
the entire absence of trees on one side 
of a line, and their luxuriance on the 
other." A bare tenant for life would, 
of course, not be allowed to take away 
the substance of the inheritance. But 
where the tenant had such an authority 
to extend his estate as to be practically 
in the position of a customary tenant in 
fee, the court was able to establish his 
right by using the analogy of the rules 
of the common law relating to freeholds 
of inheritance. 

In Norfolk, for example, it is not un- 
usual to find that the tenants have the 
.right to "fell timber, plant and cut 
down" upon their customary tenements : 
and a similar usage has been observed 
in parts of Surrey, where the copyholders 
" may take all the elm-trees and under- 
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woods and coppices." So copyholders 
are often found to lie the tenant* in 
oommon of woods, called dole-woods, of 
the furze and bushes and underwood on 
a moor or waste, or the copses in the 
commonable woods, or tjie peat in a 
turbary, and the like.- 

A similar set of rules apply to the 
copyholder's interest in the minerals 
which form an integral part of his hold- 
ing. Until the surface and the substrata 
have become the subjects of distinct and 
divided ownership, the particular right 
to the minerals cannot be distinguished 
from the general rights in the soil. The 
copyholder is the tenant in possession 
of all minerals upon the surface or in 
quarries or mines, seams and veins un- 
derground, while the lord is in law the 
owner of the minerala, just as he is the 
owner of the trees and of everything else 
that forms part of the tenement ; so that 
he would have an action against a 
stranger who took away either trees or 
minerals for the value of the property 
e2 
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removed. The person in possession of 
the surface is by the ordinary rule of 
law in possession of the minei^ strata : 
though if his estate is limited he may he 
precluded from working them. But if a 
stranger were to enter upon any part of 
the land, even by an underground ap- 
proadi, tiie tenant could certainly main- 
tain an action of trespass against him ; 
and a^er the minerals, whether right- 
fully or wrongfully, were removed, the 
space left would still belong to the per- 
son to whom possession of the ground 
had been g^ven. It has accordingly 
been decided that the lord has not any 
such interest in possession a%. would en- 
title him to bring an action of trespass 
against a wrong-doer who has taken 
minerals out of the copyhold ; but, on 
the other hand, it is held that the copy- 
holder may have such an action even 
against the lord for any infringement of 
his possessory right. 

A well-known action was brought in 
the King's Bench, in 1808, with refer- 
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ence to the strata of coal in the copy- 
holds at Backworth in Northumberland. 
The principal question was whether, 
without any special custom or special' 
reservation of the mines, the lord had 
the right to enter upon the copyholder's 
land and dig for coals there, either with 
or without making him compensation for 
the injury done to the surface. The 
copyholder's ease was rested upon the 
principle, that wherever any estate or 
interest in land is granted, the lessee or 
grantee takes not only the surface but 
all aboTe and below, so that no other 
person can break the soil without com- 
mitting a trespass upon t^e tenant's 
possession: arid that in the case of a 
copyhold, without an express reservation 
or a custom of equivalent force confer- 
ring the right upon the lord, it would be 
derogatory to his grant for him to enter 
and dig where he has granted the land 
in general terms. " The copyholder," 
it was said, " is clearly entitled to all the 
profits of the soil, and the lord having 
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parted -with the right of powesfiion to the 
whole during thetimeof the>grant, must 
necessarily he a trespasser if he enters 
upon the copyhold." On die other hand, 
it was alleged that the freehold is in the 
lord, and that be has a right to all mines 
under the surface of the copyhold, and 
it was argued thai, having a clear right 
of property in the subject-matter, he 
must have the power of taking it as a 
necess&tj incident to ibe right ; that the 
copyholder's estate^ has grown out of a 
series of encroachments, so that even at 
this day the grant would not necessarily 
operate in the same manner as a grant 
at common law ; that nothing passes by 
it but the mere use at the snrfece, the 
trees and mines still remaining in the 
lord in whom is the ' freehold of the 
whole. Lord EHiehbopough, however, 
rejected the lord's claim, and observed(o) 
that such a right had not been noticed 
in any of the books which treated of 

(a) 10 East, 201. 
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manors and copyholds ; that it was then 
for the firat time brought forward, and 
that not a single inatauoe had been given 
of its exercise ; and he showed that with 
the single exception of an unimportant 
observation all the authorities were 
against it. "Valuable as the supposed 
right is, there is not a single instance 
shown in which any lord has ventured 
to act upon it. The injury to the tenant 
would naturally have produced resist- 
ance on his part. A suit would have 
been the consequence. The result of 
such suit must have been known in 
Westminster HaU ; and, as none such is 
known, it may fairly be presumed that 
a litigation of this kind has not taken 
place." 

The principle was confirmed and esta- 
blished by a decision given in 1831, 
about the collieries within the manor of 
Abercame in Monmouthshire, in which 
it T^as held that the possession of the 
soil is in the copyholder from the surface 
down to the centre of the earth, and 
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that thwe is no distinction between an 
ordinary lessee and a copyholder as far 
as the possession of the property is con- 
cerned. The action was brought by 
reason of the defendants having sunk 
levels and made underground shafts 
beneath the copyhold tenement in ques- 
tion.: and it was contended that, as there 
was no evidence that the defendant had 
ever entered upon the surface, the plain- 
tiff as a copyhold tenant could not main- 
tain an action for a trespass to the soil, 
he being in possession of the surface 
only and the mines and trees being in 
the lord. But Lord Tenterden decided 
that the action of trespass could be main- 
tained (J). '^It is well established that 
property may be in one person and 
possession in another. Although there- 
fore the: property in a mine be in the 
lord, it does not follow that possession 
of it may not be in the copyholder. 
The property in trees is in. the lord, yet 

(ft) -2 B. &Ad. 443. 
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the possession of them is in the tenant ; 
and the latter may maintain trespass 
even against the lord for cntting down 
trees. Unless, therefore, there be a dis- 
tinction between trees on the surface of 
the soil and minerals below, the autho- 
rities cited as to trees are in point. No 
decision or dictum has been cited which 
warrants any such ^stinction. The 
general rule being that he who baa the 
surface has the subsoil, it seems to me 
that the copyholder has possession of 
the subsoil though he may have no pro- 
perty in it." 

Such is the ordinary law on the sub- 
ject. But the lord may be entitled by 
custom, agreement or otherwise to enter 
upon the copyhold or the mines under 
it iar the purpose of winning and re- 
moving the minerals. The lord may. 
prove his right to enter by positive evi- 
dence, and the usage will be taken tO' 
show the nature of the original grant to 
the copyholder: but it must be remem- 
bered that the lord will not be allowed 
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to claim any privilege wbich 'would in 
the beginmng hare destroyed tlie value 
of the original grant ; and for this reason 
it ia held that the lord cannot set up a 
custom to dig minerals und^ the copy- 
holds so as to let dowB tiie surface. For 
it is obvious that the tenant might be 
thereby deprived of the whole profits of 
the land, *' and k cannot be presumed 
that the tenant at first would come in to 
such an agreement." 

Bo by a special custom copyholders 
of inheritance, or lliose who have an 
equivalent estate, may be the owners of 
the minerals upon the surface or of the 
mines and qiiarries beneath their copy- 
holds, with power to search for win and 
work the mineral substances which may 
foe found there, such as copper, coal, 
brick-earth, sand or building stone. 
They may in short by custom not 
only have a possession but also a pro- 
prietary right, although this is in effect 
an actual carrying away of part of the 
inheritance; and where such a usage 
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exists a copyholder of inheritanee may 
not only work old minM already opened, 
but may also dig for new ones and work 
them if succeasful in his search. In a 
case {c) where ihe tenants claimed the 
right to dig and get clay without any 
stint, for the purpose of making bricks to 
be sold out of the manor, it was decided 
that no distinction could be drawn be- 
tween this custom and those for the 
tenants to take all the tre^ or all the 
minerals in their copyholds. Under 
similar circumstances a right of selling 
a stratum of valuable silver sand which 
ran under certain copyhold lands at 
Leightoil Buzisard was established by 
a great body of evidence in favour of 
the tenants. This white, vitreous sand 
is a valuable article of commerce, and 
was proved to have been in great de- 
muid of late years for the manufacture 
of glass ; more than fifty thousand tons 

(c) Marquu of Salisbury t. Gladstone, S H. L. C. 
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had been taken away in a few years 
from a copyhold which had been bought 
for the express purpose of working it. 
It was shown in the same way that the 
sand sandstone gravel and clay within 
the same copyholds belonged to the cus- 
tomary tenants, and had always been 
dug and raised and sold by them to 
any purchaser who offered himself. 

It is to these special rights that the 
protection of the Act of 1852 extends. 
It is a matter of course that no enfran- 
chisement under that Act could justly 
affect the estate of either lord or tenant 
in the minerals, or the subsidiary rights 
of way and search enabling the owner 
to remove his property, imless the writ- 
ten consent of the other persons inte- 
rested be obtained. And so in the ordi- 
nary case, where no special usage has 
been established, the enfranchisement 
would leave unaffected the possessory 
estate or interest, which is nothing more 
than a part of the general dominion 
over the soil, the surface and the sub- 
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strata falling within precisely the same 
considerations and forming for all prac- 
tical pmrposes one undivided whole. No 
enfranchisement, therefore, imder the ex- 
isting Copyhold Acts can without consent 
extend to' or affect such possessory estate 
and interest, nor is it possible, as the law- 
now stands, for the lord to insist on an 
ideal severance of the minerals which 
have hot been reduced into separate 
ownership, for the purpose of acquiring 
what neither he nor any of his predeces- 
sors has ever in any way enjoyed since 
the customary tenure was first created. It 
cannot be supposed, for instance, that in 
those tenant-right holdings which were 
ratified and confirmed to the Border 
"statesmen," without any condition ex- 
ception or reservation whatsoever, the 
lord could now compel the tenant merely 
by reason of an enfranchisement to per- 
mit him and his lessees " to search for, 
open, work, win, manufacture, get and 
carry away the mines, minerals, hme- 
stone, Ume, clay, atone or gravel within 
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or imder the lands enfranchised," even 
if fidl compensation had been made. 
Yet it is now proposed that every lord 
of the manor shall have these extrava- 
gant rights over all the copyholds in his 
manors. And, what is more 'extraordi- 
naiy, he is in every case to be em- 
powered to let down and destroy the 
surface, a prerogative which he coiild 
never have established under the most 
stringent manorial custom, and the copy- 
holder's estate in these respects is to be 
converted into a claim for damages; and 
even the compensation is to be settled 
in case of dispute by arbitrators, who 
are instructed, in a clause of dangerous 
vagueness, to have " due regard to the 
custom of the manors, and the relative 
rights of the lord and tenant there- 
under." 



.ribjGOOglC 



CHAPTER IV. 

IMPEEFECT TENUBES. 

Copyholds for Live* — Vartettt* of the Tenure — /«- 
ehoaU Tenanl-Righi — We»tof England Customs 
— Estates held sibi et buib — Worcestershire 
Tenures — Other Examples — Necessity for En' 
franchisemenl — Copyhold Admittions — Oath of 
Fealty — Steicard's Fees — Sporting Rights. 

The inadequacy of the m^ure now 
before Parliameat appears in Hie pro- 
posal that its benefits shall be confined 
to those cases where an admission or 
enrolment has actually taken place. It 
is clear that this may operate as an 
inducement to the lords to refuse admis- 
sion "wherever they can safely do so, in 
cases where it may seem desirable to 
get the estate into hand at the expiration 
of the existing tenancy. And there are 
many parts of the comitry where in con- ■ 
sequence of the uncertainty of the fines 
it is held that the tenants cannot main- 
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tain a claim to continuing tenant-right 
or support a right to renewal. 

The tenant most prove a constant 
usage oi renewal upon payment of a 
fixed fine. It wUl not be sufficient (it 
is said) to base the claim upon the pay- 
ment of a reasonable fine, on account of 
the difficulty of ascertaining the quantum 
payable. But if there be not found a 
custom to renew on payment of a certain 
sum, the lord may insist on his own 
terms : and the only proof that can be 
given of such a custom is the fact of re- 
newals having taken place according to 
some certain standard," that is, upon a 
fine either absolutely or relatively cer- 
tain, as for example a fixed sum of 
money, or two years' value, or a reason- 
able fine not exceeding such value, to 
be set by persons acting as arbitrators 
between the lord and tenant. But in 
an early case, where certain customary 
tenants held by copy to them and their 
heirs (by the words sihi et suts) for ninet}'- 
nine j^ears at certain rents and services. 
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and by the custom of the manor " the 
lords upon the expiration of every estate 
ought to renew upon reasonable fines, 
and the estates by the custom descended 
from heir to heir, the lord demanding 
nine or ten years' purchase for a fine," 
it was deci-eed that the plaintiffs should 
be admitted upon payment of two yeats' 
value, and should renew their said es- 
tates within a time fixed by the Court, 
The modem rule is, however, that the 
certainty of the fine is an element essen- 
tial to the custom of renewal, and that 
the amount of the fine could not, in the 
case of copyholds for lives or years, be 
rendered definite and certain by refer- 
ence to the principle upon which the 
courts have acted with regard to copy- 
holds of inheritance, where an arbitrary 
claim of unlimited fines would be incon- 
sistent with the right of the heir. 

There is a great variety in the forms 
by which these determinable estates are 
granted ; as for example to three per- 
sons for their lives successively, or to 
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two in joint-tenancy and one in rever* 
Bion, or to one or more in possession 
and others in reTersion. 

In cases of the kind last mentioned, 
the " first taker" has usually the right to 
surrender his estate and thereby to bar 
the estates of all the rest. And so it is 
frequently the custom, that the life in 
possession shall have a veto upon any 
fresh creation of tenancies without hia 
assent or " goodwill," the object being 
to preserve to the beneficial owner, who 
pays the fine, the power of surrendering 
to the lord and taking a new estate for 
hia own benefit. 

In some manors the heir or the nearest 
blood-relation has a preferential claim to 
renewal, which may be described as an 
imperfect kind of tenant-right; and it 
is said that in some parts of the country, 
if the issue of any of the tenants hold 
the land one after another for three 
generations, they may claim the inherit- 
ance of the tenement, which seems to 
be a reminiscence or survival of the 



.ribjGOOglC 



Imperfect Tenures. 67 

Celtic usage known as the custom of 
" the three descents." The local varia- 
tions are too numerous to be described 
in detail, but it may be said shortly that 
there are a great number of precarious 
tenures throughout the West of England 
where the tenants cannot enforce any 
new admission, although for many cen- 
turies they have had the benefit of re- 
newal. Yet they are as truly an ancient 
class of copyholders as if they had suc- 
ceeded like the rest in establishing their 
perpetual tenant-right, and it is difficult 
to see, except on a narrow view of the - 
lord's advantage, why they should be 
excluded from the benefit of a measure 
designed to afford better facilities for 
enfranchisements than are supplied by 
the existing law. We may be sure that 
if the measure passes into law in its 
present shape not one of this large class 
of copyholders will ever be admitted or 
enrolled again. 

In order to show that a proper regard 

ought to be had to the long-established 

f2 
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usage of renewal, it will be necessary to 
select a few actual instanoes of the inse< 
cure estates which require the protection 
of the law, if they are not to be every- 
where run out and given in perpetuity 
to the lords. The following examples 
of the West of England tenure will show 
the nature of the prevailing usages, their 
general efEect being that in every case- 
the copyholder has something in the 
natiu^ of a tenant-right, even though 
it may be conditional or determinable, 
which in fact enlarges the extent and 
duration of the estate beyond what he 
ostensibly receives. 

In many parts of Gloucestershire, for 
example, there is a custom that the 
executors shall have the estate of the 
deceased tenant for a twelvemonth, 
called the " dead's year," though the 
tenancy has nominally come to an end. 
So at Berkeley, where the estates are 
granted for three lives or less, the first 
faker may surrender or sell with Ucence, 
and then the second or thu'd life shall be 
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■void. And so throughout the Western 
Counties the widow of the customary 
life-tenant has her freehench or widow- 
hood holding, which is regarded as " an 
excrescence growing out of the hushand'a 
interest," and is in fact a continuance 
of his own estate, which could only be 
sustained upon some notion of a con- 
tinuing tenant-right. Elsewhere, as we 
have seen, the lords can only grant in 
reversion if the life in possession will 
surrender or sell his goodwill; or in 
other words, so long as the customary 
relation exists, the first of the persons 
admitted has a claim to be preferred in 
renewal. 

We may select one or two further 
examples of that kind of estate which 
is said to be held "«i» et suis,^^ and 
which by the severity of the lord's 
exactions and by the recurrence of a 
servile phraseology is shown to have 
descended from the precarious holdings 
of the "natives" who coidd call nothing 
their own. These rustic tenancies are a 
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survival from the times when the four 
eleiaents had come imder the dominion 
of the lords, when one had to pay even 
for breathing the air or using the fire or 
water, and when it coxild be said that 
" lea hommes, leur vie, leur mort, leur UberU, 
leurs cmtrats, leur heritages, leurs trou- 
peaux, leur commerce, leurs moindres actions, 
tout enfin jmqu^d leurs plaiiirs, est devcnu 
Vohjet d'un droit seigneurial?^ 

In Gloucestershire manors the term 
sU)i et suis gives an estate of inheritance. 
On a descent the lord gets one year's 
rent as a fine, and the best beast or in 
default the best piece of household stuff 
for a heriot, and on every alienation is 
entitled to a sum equivalent to seven 
years* rent of the land. In other places 
where this tenure prevails the lord usually 
takes upon such an occasion " about a 
fourth part of the yearly worth and fall 
improvement of the lands alienated." 
But at Wolverley, in Worcestershire, 
the custom is that " the copyholders do 
hold their estates by fine certain, sibi et 
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flMw, viz., upon descent the next tenant 
payeth for his fine a treble chief rent, 
and upon alienation four times the chief 
or old rent: also for a reversion they: 
pay twice their chief rent contained in. 
their copies, and when the reversioner 
cornea to be admitted he pays twice the 
chief rent; and a heriot of 28*. is due 
to the lord upon alienation of any copy- 
hold estate." In other places, though 
the grants were in the form " sibi et 
suis" the lords appear to have succeeded 
in rendering the fines uncertain and 
obscuring the ancient tenant-right; " the 
tenants have been constrained to fine at 
the lord's pleasxu'e, and some to let their 
inheritance be granted over their heads, 
for want of ability to pay such great 
sums aa were required of them, or to 
try their . rights with the lords." We 
win add one more example of a Wor- 
cestershire tenure, where the lord 
claims the right to make an end of 
the copyholds, and to keep the whole 
property for himself, without any ad- 
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mission or enrolment in the future^ 
The custom baa been to grant three 
lives in possession and three in rever-. 
sion, " and no other estate to he granted 
sa long as one life remains in possession, 
and one in reversion." The widow has 
her freehench, and the executor has the 
" dead's year," " entering on the mea- 
dow and fallow ground at Candlemas, 
and upon all the rest at the Michaelmas 
following." The copyholders may sell 
or exchange among themselves without 
any licence, and heriots are due upon 
every death surrender or forfeiture of 
the estate. It is to be wished, said Nash 
in his History of the County, that some 
fixed mode of renewing could have been 
agreed upon, so that the tenants might 
cheerfully expend their money in im- 
provements without the disagreeable 
apprehension of the lord's coming and 
collecting the profit. 

A case was decided in 1863 upon the 
nature of the holdings in a Yorkshire 
fishing-village, where it was contended 
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tliat all the householders had from time 
immemorial been merely tenants at will 
or squatters on the waste. There were 
no court-rolls, and it appeared that the 
steward had the right to consider all 
equitable and moral circumstances before 
admitting a successor into the tenancy, 
and always stipulated beforehand for 
the payment of arrears of rent. Yet it 
was decided that this was a permanent 
interest enjoyed at least for life, though 
many of the customs appeared to be in- 
consistent with the rules by which ordi- 
nary copyholds are governed. " It is 
true," said Mr. Justice Williams, "that 
there are in the enjoyment of these 
tenements many circumstances which 
we can hardly reconcile with any tenure 
at all, except that of squatters on the 
waste. But we should bear in mind 
that these circumstances were created 
by a lord dealing with people who were 
qidte unable to resist his commands, and 
this might lead the lord or his agents to 
impose conditions unauthorised by the 
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law upon those who occupied the land, 
against which the tenants would be too 
weak to set up any defence." 

At the present moment there is cer- 
tainly an opportunity for redressing the 
balance by admitting customary holders 
of all these different kinds to the advan- 
tage of a general enfranchisement, even 
though it be true that in many cases 
they have not a perpetual tenant-right. 

There are several other provisions in the 
Bill which if passed in their present shape 
would militate against the copyholder's 
interest. In the first place, enfranchise- 
ment is in every case to follow the next 
admission, and the amount of the com- 
pensation may be fixed at that time by the 
consent of the parties concerned. Now it 
is perfectly well known that admittance, 
whether express or implied, does not itseH 
constitute possession, but only gives a 
legal means of obtaining it to a person 
who has the right ; and, as the admission 
confers no title, the person who takes it 
is a wrong-doer as against those who 
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have the right. If there is a colourable 
title of any kind the lord is not justified 
in refusing to admit, and if two persons 
claim on different grounds it is held 
that he must admit them both. It is 
obTious, therefore, that the person en- 
titled to a copyhold might be put to 
great loss and inconvenience by the 
admission of a claimant who had offered 
good terms to the lord. A mortgagee, 
for example, meaning to sell the pro- 
perty, would not care within certain 
limita whether the loi-d got much or little. 
It may also be observed, that if the lord 
should not wish to enfranchise he will 
have the means of puttiag his copy- 
holders to great expense and trouble by 
refusing to admit by attorney, except in 
the case of infants married women and 
lunatics, on the ground that fealty is a 
personal service which cannot against 
his will be respited or delegated. The 
oath might be administered in some such 
form as this "You shall swear that as to 
the tenements to which you liave now 



.ribjGoogle 



76 Impet-feet Tenures. 

been admitted, you will be a true and 
faithful tenant to the lord of this manor. 
So help you God ! " Some writers have 
been sanguine enough to believe that 
the tenant would be aided in his refusal 
" to trifle with a solenm oath, which can 
now be subservient to no good end." 
A Quaker was, indeed, on one occasion 
relieved : but the courts have not gone so 
far as to assist Separatists or " the people 
called Moravians." 

The only countervailing advantage 
that Is offered to the copyholder is the 
chance of having his enfranchisement 
carried through by an unwilling steward 
on terms which without any apparent 
reason are to be made less remunerative 
than those which may be charged at 



There is, indeed, an ostentation of 
benefiting the copyholder by the aboli- 
tion of manorial claims to chase and 
warren and piscary and other feudal 
sporting rights. There are, however, 
very few instances in which such rights 
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exist, and the chief practical effect of 
this provision would be that a few great 
men might lose the free-fisheries which 
they and their predecessors have enjoyed 
since the time of Henry the Second in 
estuaries and arms of the sea. 

The Bill, in short, goes counter to the 
modem fashion and sentiment. Where 
the manor is vested in trustees to pre- 
serve the benefit of a registry of title 
for the tenants, the copyholds are all to 
be enfranchised and the registry brought 
to an end. The land is to be made sub- 
ject to the strict law of primogeniture 
and to the burdens of dower and of the 
estate "by the curtesy of England"; 
and it is even provided that, where the 
land has been free from any custom of 
entail, a new estate-tail shall be created 
as soon as the copyhold is enfranchised. 
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APPENDIX A. 

kmute op the oopthold cohhissionebs 
(April, 1865). 
1. Ant loid or teoant can compel CDfranobise- 
ment of say copyhold lands, or the extinguish- 
ment of any claim to heriots in respect of any 
lands ; bnt where no admittance has taken 
plaoe, or heriot become due or payable since 
30th Jane, 1853, a tenant cannot avail himself 
of this power until after payment or tender of 
such a fine as would be payable on alienation, 
and, if the lands be heriotable, the value of such 
a heriot — and in the case of freehold and cus- 
tomary freehold lands of the value of such a 
heiiot as would become due or payable in the 
event of admittance or death, subsequent to the 
let July, 1853, and in the case both of copyhold 
and of freehold or oustomary freehold lands of 
two-thirds of such a sum as the steward would 
have been entitled to for fees in respect of such 
admittance (xe heriot. 

2. Lord or tenant requiring enfranobisement 
must give notice, the one to the other, of his 
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deBire that saoh lands ^ould be enfrajicIiiBed, 
and send a copy of the notice to the Commis- 
sioners, with an endorsement thereon, stating 
when and i^n whom it has been, served. 

3. The lord and tenant may then agree upon 
the consideration to be paid for the enfranchise- 
ment, subject to the approbation of the Com- 
missioners. In such case, however, a memo- 
randmn in writing, signed bj the lord and 
tenant, must be sent to the Commissioners as a 
basis on which to frame their award of enfran- 
chieement ; and such agreement must expressly 
include or reserve the rights mentioned in 
section 48 of " The Copyhold Act, 1852." 

4. "Where the lord and tenant desire the 
assistanoe of the Commissioners, and agree 
upon all the circumstances that must form the 
basis of a oalculation of the amount of enfran- 
chisement consideration, (which oiroumstances 
are set forth in a series of queries, a printed 
copy of which will be furnished on application), 
then the Commissioners will be prepared to state 
their opinion as to the amount to be paid for 
enfranchisement. This form must be fiUed up 
and forwarded to the Commissioners, signed by 
the lord and tenant as well as by the steward 
of the manor. 

5. If the enfranchisement terms, be not 
agreed-upon, the consideration to be paid must 
be awarded by a valuer, valuers, or umpire. 
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duly appointed in manner following, that ie to 

say, 

Where the manorial rights oonsist only 
of heriots, rents, and licences at fixed rates 
to demise or fell timher, oi any of these, 
or where the land to he enfranchised is not 
rated to the poor-rates at a greater amount 
than the net annual valne of £20, the 
valuation is to he made by a valuer to he 
nominated by the Justioes at the petty 
sessions holden for the division or place in 
which the manor or the chief part thereof 
is situate. The valuer so appointed will 
award the consideration to he paid for the 
enfranchisement. But if the parties agree, 
without seeking the intervention of the 
Justioes, to recommend a person to the 
Commiseioners to he the valuer, then such 
person will he nominated by the Commis- 
sioners. Moreover, either party may, upon 
paying the charges of Ms own valuer, and 
of the umpire, have the valuation made as 
is set forth in the next paragraph. The 
party intending to apply to the Justices 
to appoint a valuer must give due notice 
of his intention so to do to the other party, 
and forward to the Commissioners a copy 
of such notice, and also of the appointment 
by the Justioes, when such appointment 
has been made. 
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In fill other cases the Icffd and tenant 
may agree to appoint the same valuer ; 
otherwise the person who has given the 
notioe of desire to enfranohise should 
appoint a valuw in writing, and give 
notice thereof to the other party reqairing 
him by suoh notice to appoint his valuer, 
A ot^y of the valuer's appojintment, and 
of the notice, should he sent to the Gom- 
miseioners — the time and mode of servioe 
of the notice being endorsed. 

When the notice of the appointment of 
valuer has been received, the party on 
whom it has been served must, within 
twenty-eight days, appoint his valuer, and 
should send notioe of suoh appointment 
both to the opposite party and to the Gom- 
mi«doners. 

In any case where after notioe to the 
lord or tenant (as the case may be) bo to 
do, either party shall neglect or refuse for 
twenty-eight days formally to appoint his 
valuer, and give due notice of the appoint- 
ment to the other party, the power of 
appointment is lost to the party so failing, 
and the CommiseionerB, on being requested 
to do 80, will appoint a valuer. 
6. The valuers within fourteen days after 
their appointment, and before they proceed, 
must appoint an umpire, to whom any points 
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in dispute betiveeii them bIkJI be referred, and 
forward a oopy of each appointment to the 
ConumBsioDere. If they fail to appoint, the 
choice after an interval of fourteen days de- 
volves upon the CommifisioDerB. The valuers 
should, if thej cannot agree npon an umpire, 
inform the Gommissionera of the fact. 

7. Before any vainer or umpire ahall enter 
npon his valuation, he must, in the preeenoe of 
a JuBtioe of the Peace, make and subscribe the 
following deolaration : — 

" I do declare that I will faithfully 

to the best of my ability, value, hear, 
and determine the matters referred to 
me under the Copyhold Acts. 
Made wid subscribed in the presence of 
this day of 18 ." 

8. Kach party should furnish his' valuer with 
the information necessary to enable him to esti- 
mate the value of the lord's rights, but should 
either party neglect or refuse to do so, the 
valuers will proceed upon such information as 
they can otherwise obtain, and the person so 
fiuling or refusing must accept the conse- 
quences. 

9. The valuers should then enter upon their 
valuation, and should they agree upon the con- 
sideration to be paid for the enfranchisement, 
make their award — a form of which may he had 
on application to the Commissioners. Such 

g2 
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award muat be forwarded to the CommlssionerB, 
and the particulare of the same in writing he 
delivered to the lord or the steward, and to the 
tenant, or his solicitor, within 42 days after 
the appointment of the Taluera, Should the 
valuers, however, be unable to agree upon the 
consideration to he awarded, they must, before 
the expiration of the 42 days, refer the matter 
to the umpire, whose duty it will then be to 
mate the award, and furnish particulars of the 
same as above mentioned, within 42 days from 
the matter being referred to him. 

10. To every award must he annexed, by 
way of schedule, the full court-roll description 

'of the lands, and the language of such court- 
roll description must be altered only so far as 
may be neoesaary to make the description in 
every way suitable for a schedule. If, how- 
ever, the parties should agree to a more modem 
description of the parceb, in addition to the 
court-roU description, then the schedule so 
agreed to must be signed by the steward of the 
manor, and by the tenant or his solicitor. 

The party requiring the enfranchisement 
must furnish this description to the valuers as 
the schedule upon which they are to make their 
valuation and award. 

11. No award can he made to extend to or 
affect the estate of any lord in or to any of the 
rights ■ reserved by section 48 of " The Copy- 
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hold Act, 1852," without his express oons^t in 
writing^ Such ooneent (where the lord is ■will- 
ing to extinguish those rights) miiat be obtained 
and sent to the vsltiers before they enter upon 
their valuation, in order that thej may inolude 
the rights in question in their award. The 
consent must be forwittded with the award to 
the Commisaionew. 

13. When an enfranchisement is effected at 
the metance. of the lord, the consideration to be 
awarded must be ah annual rent-charge to be 
issuing out of the lands enfranchised, and when 
effected at the instance of a tenant the con- 
sideration must be a gross sum of money. The 
parties may, however, with the consent of the 
Commissioners, agree in writing that the con- 
sideration shall in either case be a gross sum of 
money, & yearly rent-charge, or a conveyance 
of land to be settled to the same xiaes as the 
manor. The agreement must, in such oases, 
accompany the award. 

13. The declarations of the valuers 0^ um- 
pire, aa the ease may be, must be annexed to 
the award. 

14. Prior to the confirmation of the award, 
the Commissioners wiU give notice to the parties 
of its receipt. 

15. When the valuers* award is confirmed 
and registered, a copy will be sent by the Com- 
missioners to the steward of the manor for 
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entry on the oourt^roUs; and the Commiasioiiers 
?rill then prepare the award of enfranchiBement. 
16. The payment of the enfranchieenient 
monies (where the conBideration is a sum of 
money), and the produotion of the receipt, must 
precede the confirmation of the enfranchisement 
award. Bnt if the lord should not make ont 
a proper title to receive this, or should refuse 
to give a receipt in proper form, the Commis- 
sioners will direct the money to be paid into 
the Court of Chanoeoy, whence it may be after- 
wards obtained by those who can show title to 
it. 

17, When the enfranchisement award is con- 
firmed, the eufranchisement 1b complete. 

18. Mitcellaneoua Directions: If any legal 
difficulties arise, they must he settled as pointed 
oat in the 8th section of the Act of 1852. 

19, Where notices are given by joint-tenants, 
tenants in common, or coparceners, they must 
all join in the notice if requiring enfranchise- 
ment, and must each be served with QoUoe if 
required to enfranchise. They most join, also, 
in the appointment of valuer. 

20. Where the tenant on the court-rolls is a 
widow, or a spinster, it should so appear upon 
the face of the notice. Where the tenant on 
the rolls is a married w(nnan, and the enfran- 
chisement is at the instance of the lord, the 
husband must be included in the notice, and it 
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mtist be aerved upon him ; and ■when the en- 
{raadiisement is required by the htuband and 
■wife, they must join in the notioe, and also, in 
both cases, in the appointment of valuer. 

21. Every notice, appointment of valuer, and 
consent, must he signed by the lord or tenant, 
aB the case may be, or by an agent duly autho- 
rised by power of attorney, and every agree- 
ment must be signed by the lord and tenant, 
or by agents, duly authorised to aot for them. 

22. Minors, idiots, lunatics, femes coverts, or 
persons under any other legal disability, or be- 
yond the seas, are to be represented by the 
guardian, trustees, committee of estate, hus- 
band, or attorney. In caae the person inte- 
rested he unkno'wn,then the Commiesiouers ■will, 
upon application, nominate a substitnte to act 
for him. 

23. An agent or attorney may be appointed 
in the form prescribed by the 39th section of 
the Aot of 1858, mthout stamp or any other 
expense. 

24. A list of the notices and other necessary 
forms may he obtained on appliostion at the 
office of the Commissioners. 

25. Notices to the lord may be served upon, 
the ste-ward, and all uotioes may be sent by the 
post in a registered letter, or left at the office 
OT usual place of abode of the person to be 
served. 
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26. Copiee of all notices or appomtments 
should be sent to the Gonumssioneis inime- 
dtately they are made. 

27. The ezpeoBeB relatiiig to enfranohisemeDt 
are eabject to the control and Bupervision of the 
CommiBBioaerB. 
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APPENDIX B. 

Manorial Couets. 

The holding of maoorial oonrts has become 
rare, except where copyholders are concerned ; 
but every legal manor has a conrt-baron as one 
of its necessary incidents, in which the free- 
tenants are the judges together with the steward, 
who is an essential part of the court. 

The court-baron was anciently held at in- 
tervals of three weeks: it is now held but 
seldom, except in those manors wheore a body of 
freeholders have a set of customs relating to 
fines, heriota, regulation of commons, and the 
like, resembling the customs of copyhold 
tenants. Many lords have the privilege of 
holding a court-leet, which so far as it is useful 
in the present day is held for the purp(»e of 
presenting small offences in the nature of a 
common nuisance, which require immediate 
attention and redress. " A court-leet is a court 
of record having the same jurisdiction in parti- 
cular precincts, as the sheriffs toum and leet has 
in the county : it is not beoessarily incident to 
a manor like a court-baron, but was created by 
grants from the crown to certain lords of manors 
in order that they might administer justice to 



.ribjGoogle 



90 Appendix B. 

their ienanta at home." To eveiy court-leet is 
aanezed what is called the Yiew of Prank- 
pledge, now obsolete, which refers to the ancient 
flyatem by whioh the hotiseholders of every , 
tything were pledgea or mutual bail for the 
good behaviour of each other. The court still 
retains the style or title of the " Oourt-leet and 
View of Frank-pledge of our Lady the Queen." 

There catmot be a oourt-baron without free- 
holders: but the name is given by common 
usage to the customary court of the copyholders, 
which concerns the copyholders only and may 
be held without free-t«nants : and in the same 
way the word " homage " is used to denote the 
jury of copyholders. 

The following translation of an extract from 
the Qose Boll of 18 Henry III., m. 10 dors., 
concerning the interpretation of a clause con- - 
tained in the Oreat Charter, as confirmed in 
the ninth year of that reign, will show how the 
period of three weeks was fixed for the mano- 
ritd courts; — • 

" The king to the sheriff of Lincoln, greeting. 
Since we have heard, &a, it was asserted and 
testified by many that in the time of King 
Henry our grandfather, as well the Hundred 
and Wapentake Courts as the Courts of the 
M^inates of England were wont to be holden 
from fifteen days to fifteen days. And although 
it would greatly please us to provide for the 
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commou weal of the whole lealm and the saie- 
goard of the poor ; neverthelesa, because those 
two toums are not fully suffioient to preserve 
the peace of our realm and to correct excesses 
committed as well against rich as poor, which 
things do belong to the Hundred Courts: It 
is therefore provided by the Common Council 
of the aforesaid Lord of Canterbury, and of 
all the aforesaid bishops, earls and barons, and 
others, that between the aforesaid two toums, 
the Hundred and "Wapentake Courts and also 
the Courts of the Magnates shall be holden 
from three weeks to three weeks, where for- 
merly they were accustomed to be holden from 
fifteen days to fifteen days, &c, : And therefore 
we command you that hereafter you cause the 
aforesaid Hundred and Wapentake Courts and 
Magnates' Courts as well of ns as of others, to 
be holden according to what is declared as afore- 
said from three weeks to three weeks, except the 
aforesaid two toums, which shall hereafter be 
holden as they were formerly accustomed to be 
holden. Witness the king, &c." 

An account of the " Lawless Court " which is 
mentioned in the first chapter is to be found in 
the Dodsworth MSS. in the Bodleian Llbraiy, 
vol. 125, and is cited in Chamock'a account of 
manorial customs of Essex, and in most collec- 
tions of jocular tenures. "Themannorof Raglie 
in Essex hath a oustome-court kept yearely, the 
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"Wedneeday next after Michael's day. The court 
ia kept in the night, and without light but as 
the skje gives, atte a little hilT without the 
towne called the king's hill, where the steward 
calls them with as low a voice as possibly he may : 
giving no notice when be goes to the hill to 
keepe the same court, and he that attends not 
is deeply amerced if the steward will : 

Curia de domino rege 

Dicta est fsine lege': 

Qui venerit cum lumine 

Errat in regimine, 

Et dum sunt eina Inmina 

Capti sunt in crimine; 

Curia Nae cwA., 

Jurati de injurijk," 
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Tub Cdstoms of Tetmiksteb Prima. 

" Imprimw. The lord of the said manor ought 
to find a steward to keep two courts there eveiy 
year at the least, the one about Hocktido and 
the other about Michaebuaa. 

Item. All the tenants of the said manor are 
bound to do their suit and service to the same 
courts, upon reasonable warning given them by 
the reeve, upon pain of amerciament. 

Item, The reeve is the lord's chief officer to 
gather np bis rents and to levy his fines heriots 
and amerciaments, all which he is bound to de- 
liver, and to make his accounts at Sarum after 
Hocktide and Michaelmas if the lord do require 
it; and if he be robbed by the way or by his 
negligence, or waste or consume any part thereof, 
or all of the lord's money in his hands, the tenants 
are hound to make satisfaction to the lord. 

Item. Thereeveistohe chosen at every Michael- 
mas court, &c. 

Item. Any tenant may assign, nominate, or 
surrender his tenement to his child or to any 
other person when he lieteth, at any court before 
the homage, or oat of the court before the reeve 
and two or more of the tenants, or if it so hap- 
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pen that the reeve or aaj of the tenantB ^ not 
present, he may mEike notwithstanding a good 
surrender, nomination or assignment, before suf- 
ficient witness wheresoever lie shall be, hj deli- 
vering a rush or straw, and by saying these 
words, or the like : I, A. B., do surrender my 
tenement which I hold of my lord in the manor 
of Yetminstor Prima into his hand and to the 
use of C. D., my sou or any other, ' excepting 
(as may be excited), and leaving enough for 
rent and repairs adjudged by the homage at 
the court where the tenant doth dfum to be 
admitted, and if there he not enongh, the whole 
homage shall he charged with the said rent 
and reparations.' 

Item. "Whatsoever the husband doth except 
to himself having then a wife, the same wife 
shall enjoy the said ' excepts' in as lai^e 
manner during her life only as her husband 
did or might do. 

Item. The same party that doth make such a 
surrender shall no more be called a tenant, but 
an exceptor, and enjoy such an 'excepts' by 
a writing or ' copy of excepts' during his life 
without doing suit, or service, or paying any 
rent, and he to whose use the surrender was 
made shall be the tenant. 

Item. If any such exceptor will farm his 
'excepts' the taiant to the same tenement shall 
rent the same, if he list, one peony within any 
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other man's prioe tliat without fraud shall offer 
the same. 

Item. {As to assignments out qf court.) 

Item. If surrender be made to a maid or a 
widow, and so she become tenant, he who Bhall 
marry with her shall be taken tenant in her 
right for one penny to the steward. 

Item. When any tenant is admitted he or 
she shall pay unto the steward for every tene- 
ment 28., and for every lot 12d., and for every 
half-place 6a!,, and shall give unto the homage 
a gallon of good ale and a loaf of bread which 
is the ' customary-hold,' and there was never 
any other writing within the manor saving 
' copyea of exoepte ' which are before mentioned. 

Item. Every tenant must he resident upon 
his tenement unless upon good consideration he 
be Uoensed by the lord in the face of the court. 

Item. No tenant or exceptor can let his 
tenement, or any part thereof, for longer term 
than for one year at one time ; if he do he is to 
be amerced for it. 

Item. {As to leasie.) 

Item. Upon the death or surrender of the 
tenant the lord shall have the best quick beast 
of the said tenant in the name of an heriot, and 
if he hath no quick goods, then the best goods 
of his household stuff, or apparell, which the 
reeve by his office shall presently seize and 
cause to be prized by some of the tenants to 
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the lord's use, and the lord is to ohooae whether 
he will have the goods or the price. 

Hem. {As to the wid-owhood estate.) 

Item. The widows during all the time of 
their widowhood shall have 18d. yearly abated 
of their rent ont of every tenement they hold, 
and the reeve shall he allowed it in his accompts 
of the lord. 

Item. No tenement can he let for any longer 
estate than one life. 

Item. There can he no reversion granted to 
any. 

Item. If any tenant die having no wife 
without limiting over his tenement hy sur- 
render or assignment as is aforesaid, then the 
lord may lawfully dispose of the same tenement 
or tenements at his pleasure hut for one life, 
and in such case he may make a choice of his 
tenant, and make his own fine vrithout the 
tenants' asaesBmentB. 

Item. {Aa to tiiiiberfor repairs.) 

Item. No customary tenant can sell any 
timber growing upon his tenement, etc. 

Item. (As to stones /or repairs.) ^ 

Item. The steward shall and ought to choose 
at the end of every court two of the tenants to 
be assessors of all the amerciaments." 
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Old Fokhs of PRtMoosNirrRE. 

Many local customs give a preference in default 
of sons to the eldest daughter, and Bometimes to 
the youngest: and in the same way the eldest or 
youngest daughter may 'be preferred in a claim 
to the renewal of a customary freehold for lives. 
In some manors, as at Tynemouth, tlie descent 
in default of sons is to the eldest daughter for 
life, " and then the land shall descend to the next 
heir male deriving his title through males, and 
if there be none such, the land shall escheat to 
the lord." And such customs of preferring the 
eldest or youngest daughter may be extendi by 
usage to the case of sisters, nieces, aunts, &c., or 
to the females in every degree : but in the ab- 
sence of special proof the custom will not be ex- 
tended to collateralB, nor the usage as to one 
degree to any other degree of relationship. 
. In the district known as Axchenfield, between 
Hereford and Monmouth, certain principals, as 
they were called, passed to the eldest as hrar- 
looms, such as the best bed and furniture, the 
best table, and the like, " all which the men of 
Archenfield retain, as derived to them from great 
antiquity, even before the Norman Conquest." 
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FrofesBor Bhja notioes examples of a leaning 
towards aa ancient form of primogeniture in the 
Welsh system of family names, where the first- 
born, if a son, takes the name of his maternal 
grandfather, as ii remaining in the mother's 
family, the names of the other children not 
heiag subject to any such distinction or differ- 
ence. 

This preference of the eldest daughter seems 
to indicate the existence of an ancient rustic 
primogeniture, independent in its origin from 
the feudal rule, which was introduced by the 
Norman kings upon grounds of publio policy. 
Primogeniture among daughters is found, not 
only on the borders, but in several parts of the 
southern and midland counties, as, for example, 
on the copyholds within the following manors 
"Bray in Berkshire; Harden in Herefordshire 
Caahiobury and St. Stephens in Hertfordshire 
Middleton Cheney in Northamptonshire ; Chert- 
aey Beaumond, Famham, Worplesdon, and Pir- 
bright, all in Surrey ; ' ' and the same usage has 
been traced at Cheltenham, according to one 
edition of the customs, and at Framfield in 
Sussex. As to the diyision of heritages accord- 
ing to the Northumbrian Law, the earliest al- 
lusion to the customary primogeniture among 
males within the Border Mstrict is to be found 
in Bede's life of St. Benedict : " Quomodo ter- 
reni parentes quern primum pariu faderinl eum 
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principium liberorum saorum cognoscere ei ceteris 
in pariiendd- attd hereditate prceferendum dueere 
soient." — Yita S. Bened. s. 11. 

We m&j compare 'with thia the custom of ihe 
Hundred of Stretford in Oxfordshire, where the 
eldest Bon has certain heirlooms as a oustomajy 
birthright, (Coke upon Lytteltou, 18 b. Com- 
pare GlanvH. vii, 3, and Biacton, De Legibus, 
276.) 
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Paeliamentakt Surveys — Westmoreland. 

No. 5. — A flurvey of the 4th part or quarter 
of the whole manor and barony of Kendal 
known ae the Marquess-lands in the County of 
Westmoreland taken March, 1650. 

A rent due from the customary tenants of 
the said lands holding hj fines certain in "over- 
knots" or " nethergraTeahip." 

Similar rents due for eereral other places in 
the marqees-fee. 

The oourt-baron and oourt-leet, fines and 
amerciaments of courts, issues, post of fines, 
£nes upon descent or alienation, heriots, waifs, 
strays, deodands, &o., in the said township are 
estimated one year with another at £22. 

Every person having a jiist title to the 
tenant-right of any tenement of the aforesaid 
lands, and coming to the court holden hy the 
lord of the same lands, and paying there in 
open oourt at the exchanging of the lord or 
tenant one penny of silver commonly called a 
godspeuny, thereby is or ought to be admitted 
tenant of his said tenement with all its appur- 
tenances according to the ancient custom thereof 
called tenant-right. 
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Erery person admitted tenant 6& aforesaid is 
and ought to pay at the exchanging of lord and 
tenant for his or their fine or gressom of his 
tenement to the lord, or his lawful deputy, or 
officer, double the rent of his said tenement 
with the appurtenances. 

■ Item, at the decease of every ot any tenant 
or tenants admitted as aforesaid the lords of - 
the same ought to have the best beast being 
upon the tenement of which beast the tenant 
died seised lq the name of a heriot, for which 
the vife of such tenant so dying as aforesaid 
ought to have the possession and occupation of 
her husband's said tenements during her widow 
estate yielding and paying the several annual 
rents, &o. Every tenmit admitted as aforesaid 
ought to have, by the appointment and. delivery 
of the lord's bailiff, being a tenant, and four 
other tenants sworn, sufficient timber to be had 
of the said lands for the reparation of tbeir 
buildings, and for hedge-bote, plough-bote, and 
harrow-bote, and for other necessaries to he 
employed about their husbandry. 

No. 6. — A survey of the moiety of the barony 
of Kendal, called Eichmond-lands, etc. Every 
tenant by tenant-right ought to pay at the ex- 
changing of lord aud tenant, for his fine or gres- 
Bom of his tenements, two years' rent of the said 
tenement (saving only a very old tenant within 
the Forest of Troutebeck Amylside, who ought 
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to pay at every excliangiiig of lord and tenant 
one year's rent of liis tenement. 

!Birery person upon his admittance to be 
tenant, and being made a new tenant, ongbt to 
pay at tbe exchanging of lord and^ tenant for 
bis fine or gressom to the lord or bis lawful 
deputy, three yeaiv' rent of the 8fdd tenements 
' whereof he ought to be admitted ten^, saving 
only every new tenant in the forest of Trout- 
be(i and Amylaide, who ought to pay at every 
exchanging of lord and t«nant two years' rent 
of Me tenement. 

The same customs as to beriote and timber 
for botes are returned as in the survey of tbe 
iUarqnesB-lands. 

Eveiy tenant as aforesaid admitted ought to 
have and take all Bamell-woods growing within 
any their own several tenements, to the main- 
tenance of their hedges and fences and other 
their neoessities (timber, trees and ooppioes of 
wood excepted). 

Every tenant admitted in burgage in the 
town of Kendal having no ground lying or 
ai^)ertaiDiDg to bis said tenement or burgage, 
but only a croft and garden, ought to pay no 
more fine or gressom for the same, but tmly 
one godspenny as is aforesaid by the custom 
aforesaid. (See Survey of Marquess-Lands.) 

Note. — Some of tbe tenant-right estates in 
Cumberland are held by a peculiar tenure. 
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being in effect granted for the joint lives of the 
tenant, and of the partioular lord who admits 
him to his tenement, Tvith a tenant-right of 
renewal to him and his heirs according to the 
custom; and in consideration of such admit- 
tance the tenants haye to pay a general fine 
upon the death of the admitting lord as well as 
the dropping fines due if the tenant dies or 
alienates his estate. 
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The principal Provisions of "A Bill to amend the 
" Copyhold Acts, and to promote the En/ran- 
" ehisement of Lands of Copyhold and Cus- 
" tomary Tenure" 
Whereas it is expedient to promote the enfran- 
chisement of lands of copyhold and customary 
tenure, and to afford better facilities for enfran- 
chising the same : 

Be it therefore enacted, &c. : 

1 . Every lord admitting or enrolling any person 
aa tenant to any land after the SIst day of De- 
cember, 1883 (aave where the admittance or enrol- 
ment takes place in consequence of the death of a 
lord) shall at the time of such admittance or enrol- 
ment, or within twelve calendar months afterwards, 
through the steward of the manor or otherwise, 
deliver to the person admitted or enrolled, or his 
attorney, if he be admitted by attorney, a notice 
in writing, that such land shall be eniranchised 
under the compulsory provisions of the Copyhold 
Acts, including this act; and every such notice, 
delivered to the attorney of a person admitted by 
attorney, shall be deemed to be duly delivered to 
such person. And if any lord or his steward shall 
admit or enrol any person as tenant of any land, 
and shall not at the same time, or within twelve 
calendar months afterwards, deliver to him such 
notice as aforesud, or where such notice as afore- 
said has been given, and the conaideiation for en- 
franchisement has not been ascertained without 
reference to the Commissioners as hereinafter 
provided, and the lord shall not within three 
calendar months after such non-ascertainment 
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proceed with the enfrancMsement under the com- 
pulsory provisions of the Copyhold Acts, including 
this act, then, and in. every such case no fine, re- 
lief, or heriot, shall on any subsequent admittance 
or enrolment be payable to the lord. But after 
such failure as aforesaid the lord or tenant may 
enfranchise the lands Mnder the compulsory pro- 
visions of the Copyhold Acts, including this act, 
and the consideration to be paid for the enfran- 
ch^ment shall be the amount which would have 
been payable, and shall be ascertained on the 
same footing as if the enfranchisemeut had been 
effected immediately after the admittance or enrol- 
ment of the tenant first admitted or enrolled next 
after the 31st December, 1883. Provided also, 
that in every such case, whether the notice to en- 
franchise under the compulsory provisions of the 
Copyhold Acts be given by the lord or the tenant, 
the whole of the expenses of the proceedings in- 
curred in effecting the enfranchisement, and every 
expense incideatfl thereto, including the cost of 
the stamp and parchment or paper for the instru- 
ment of enfranchisement, and the steward's fee 
or compensation, or other payment, shall be borne 
by the lord of the manor, but no costs or expenses 
incurred by the tenant shall be due or recoverable 
from the lord until the same shall have been certi- 
fied under the hands and seal of the Commis- 
sioners to have been reasonably and properly 
incurred, and the certificate of the Commissiouers 
shall be final, and the amount therein mentioned 
shall, whatever the amount, be recoverable by 
application to any county court from the person 
liable under such certificate, together with all 
costs of such application. 

2. Every notice of enfranchisement delivered 
after the passing of this act, whether given under 
this act or the Copyhold Acts, and whether given 
by the lord or by me tenant, shall be accompanied 
l^ a written offer to take, if such offer proceeds 
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from the lord, or to give, if such offer proceeds 
from tho tenant, a sum of money, to be therein 
stated, for the enfranchisement of the land men- 
tioned in auoh notice ; and any offer so made as 
aforesaid shall not be capable of retractation; and 
the person to -whom such offer is addressed shall, 
notwithstanding that his estate in the land or in 
the manor may be only a limited estate, have 
power to accept such offer ; and if the person to 
whom such notice is addressed shall, within one 
calendar mouth next after the date of the receipt 
thereof, deliver to the person from whom such 
offer proceeds a written acceptance of the same, 
then the sum so offered and accepted shall be the 
consideration to be paid for such enfranchisement, 
the right and claims of any and every person 
having any estate in or title to the manor, or the 
land to be enfranchised in reversion, remainder 
or contingency notwithstanding, 

3. On any notice of enfranchisement, if such 
offer as aforesaid shall not be made, or if the 
same being made shall not be accepted, the lord 
and the tenant may, at any time within three 
calendar months next after the day on which the 
notice of enfranchisement shall have been de- 
livered by writing ujider their hands respectively, 
agree to a certain sum, to be stated in such writ- 
ing, as the consideration for the enfranchisement 
of the land proposed to be enfranchised ; or may 
within the lihe period, h; common consent and 
without reference to the Commissioners, appoint a 
valuer or valuers to aecert^n such consideration, 
and may at any time replace any such vainer or 
valuers dying or refusing or becoming incapable 
to act ; and the sum at which the consideration 
shall be agreed, or shall he ascertained by such 
valuer or valuers within three calendar months 
from the appointment of the valuer or the last of 
the valuers appointed (as the oaae may be) shall 
be the consideration actually to be paid, as if the 
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same had been offered by the person giving notice 
of enfranduBement, and accepted by the person 
leoeiving the same. And where a manor is held 
under lease no enfranchisement under this act or 
the Oopyhold Acts including this act, shtdl extend 
to the rights reserved by section forty-eight of the 
Copyhold Act, 1652, as amended by th\n act, ex- 
cept with the consent in writing of the lord of the 
manor for the time being and his lessor. 

4. If the consideration to be paid for the en- 
franchisement of any land shall not be ascertained 
under some of the provisions hereinbefore con- 
tained, then the same shall be ascertained, in the 
manner prescribed for the case of failure to agree, 
by the Copyhold Act, 1858, including this act, 
and the enfrauchiseuient shall be completed In 
manner directed by the said acts; and if there 
shall have been default in making such offer as ia 
hereinbefore directed to be made, the party in de- 
fault shall bear and pay all the costs incurred by 
both parties in or on account of the ascertaining 
of the consideration ; or if such offer, having been 
duly made, shall not have been accepted, then 
such costs shall be borne and paid in such manner 
as the Commissioners may direct, and in making 
any direction aa to such costs the Commissioners 
shall have regard to the question whether or not 
any reasonable ofEer has been refused by either 
party. And in any such case the sum, if any, 
payable by either party on account of the costs of 
the other, shall (if the parties differ) be fixed by 
the Conimisaioners ; and every sum so fixed, 
whatever the amount, shall be recoverable in any 
county court as a debt due from the party liable 
to pay such coats to the party whose costs are to 
be BO paid as aforesaid. Sach party, whether 
lord or tenant, shall in all enfranchisements com- 
menced after the passing of this act bear and pay 
his own expenses of all oUier proceedings for 
effecting any enfranchisement under the Copyhold 
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Acts, including this art, whether for the proof of 
title, the production of documentB, or otherwise, 
notwithfitanding the provisions of the Copyhold 
Acts. 

5. [Commissioners shall settle boundaries.] 

6. [Repeal of 12th section of Act of 184S and 
7th and 9th sections of Art of 1852.} 

7. [Amending and extending the prorisions of 
the Stt section of the Cmiyhold Art, 1858.] 

8. [As to duties of valuer and umpire.] 

9. [In case of death, &c. of valuer, another to 
be appointed.] 

10. [^Commissioners may frame award of en- 
franchisement on agreement of the parties or de- 
cision of Taluers.] 

11. [In case of^death proceedings not to abate.] 

12. [Consideration ascertained under this act 
to be payable by instalments, with interest, or by 
rentchai^e.] 

13. [Memorandum of enfranchisement to be 
enrolled, and take eS.6(A as awards.] 

14. [Tenant, on payment of fee, to have eqpy of 
court roll.] 

15. [Stamp duty.] 

16. [Charges under this art to rank like those 
under Copyhold Art, 1858.] 

IT. [Tenant not personally liable for oonside- 
ration or interest, but lord to. have remedies of 
mortg^ee.l 

18. [Lord to have power of distress for interest 
or rentcharge in arrear.] 

19. [Beceipt for, and disposal of, consideration 
and interest by lord,] 

20. [Provision for cases of trustees, infants, 
lunatics, and married women.] 

21. [Where one or more trustees ehall be abroad 
or shtJl be incapable or refuse to art, the other 
trustees may act if so directed by CMnmissioners.] 

22. [Provision for case of joint lords, under 
section 4 of 23 & 24 Vict. C. 69.J 
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23. [ProviBion for lands m lease.] 

24. [Eepealof section 48 of 15 & 16 Viet. c. 67, 
aa to sporting rights.] 

25. After the Slst day of December, 1883, in 
eTBry case where, thtoui^h any title, or by any 
means whatever, there ^all be Tested in or be- 
long to the lord of any manor, any rights of 
ehase, warren or piscary, or other rights of hunt- 
ing, shooting, £s£ing, fowling, or otherwise tak- 
ing game, fish, or fowl, over any land not holden 
of such manor, the owner or owners of such land 
shall have the same powers and facilities, under - 
this act and otherwise, for iprocuring the enfran- 
chisemeut of such land from every such right as 
aforesaid, as if such land were held of such 
manor, and the manorial rights to be estioguished 
by enfranchisement consisted solely of the right or 
rights, such as aforesaid, affecting such land. 

Provided always, that the owner of the land 
shall serve a notice on the lord or his steward 
requiring the enfranehisemeut, and that the value 
of the rights from which the land is to be enfran- 
chised, unless the parties agree about the same, 
shall be determined by one valuer, to be appointed 
by the parties within twenty-eight days from the 
day on which the notice requiring the enfranchise- 
ment was served, or, if the parties fail to appoint 
a valuer as aforesaid, by a valuer to be appointed, 
on the application of the owner of the land, by the 
justices at a petty sessions holden for the division 
or place in which the land or the chief part thereof 
is situate, but no justice being lord either in whole 
or in part of audi manor shall take any part in 
appointing such valuer ; and that the enfranchise- 
ment may be completed either by a memorandum 
of enfranchisement under this act or by an award 
of enfranchisement under the Copyhold Acts, in- 
cluding this act. Provided also, that the whole of 
the expenses properly incurred in such enfranchise- 
ment shall be borne by the owner of the land en- 
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francliised, but no costs or eipeneea incurred "by 
the lord in tho enfranchiaement shall be due or 
recoverable until the same shall have been certified 
by the Commissioners, and the certificate of the 
Commissioners shall be final, and the amount men- 
tioned therein ehaJl be recoTerable on application 
to any county court from the person liable under 
such certificate, together with all costs of such ap- 
plication. 

26. fEnfranchisement of lands, subject to sport- 
ing rigbts.3 

27. [Where manor subject to fee-farm rent or 
charge such rent or charge may be placed on free- 
hold lands of adequate value.] 

28. ^Office and other expenses to be paid as 
Commassioners may direct.] 

29. [Commissioners to have power to give effect 
to coni^tionB in certain cases.] 

30. [Steward may act for lord where lord does 
not act or appoint an agent.] 

31. Nothing herein contained shaU operate to 
deprive any tenant of any commonable right to 
which he may be entitled in respect txE lands en- 
franchised under the Copyhold Acts, including 
this act, but such right snail continue attached 
thereto notwithstanding the same shall have be- 
come freehold. 

32. Notwithstanding anything herein con- 
tained, this act shall not extend to any copyhold 
lands held for a life or lives, or for years, where 
the tenant thereof has no right of renewal. 

33. [Commissioners may correct errors in awards 
or other instruments.] 

34. [Commissioners may retain the enfianchiae- 
ment award until any claim which th^ may have 
for fees, etc., against the tenant has been die- 
charged.] 

35. Any person legally or beneficially entitled 
in possession or remainder to an estate in any 
copyhold tenement which would have been an 
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estate tail of any sort but for tlie absence of a 
custom to entail in the manor whereof such tene- 
ment is holden, shall upon enfranohisement, 
whether under this act or otherwise, become 
seised or possessed of such an estate at law or 
in equity as he would have had if a custom to 
entail had existed in the manor. 

36. The lord of any manor and his lessees, and 
aay person or persons authorized by him, shall be 
entitled to exercise the rights reserved to him in 
and by the 48th section of the Copyhold Act, 18S2, 
as altered and amended by this act, and to search 

. for, open, work, win, manufacture, get, and carry 
away by any means of present use or future in- 
yention any mines, minerals, Umestone, lime, clay, 
stone, or gravel belopging to Mm withiu or under 
the lands enfranchised, or any other lands within 
the manor, he and they making full compensation. 
to the owner and occupier for the time being of 
the said enfranchised lands for the exennse of 
such rights of entry, and als6 for all injury that 
may be caused to the surface of the said lands or 
any buildings erected or to be erected thereon, the 
amount of such compensation in cases of dispute 
to be settled by arbitration in the manner pre- 
scribed by the Common Law Procedure Act, 1854, 
or any amendment thereof ; and the arbitrator or 
arbitrators appointed shall have due regard to the 
custom of the manor and the relative rights of the 
lord and tenant thereunder. 

37. In this act and the Copyhold Acts unless 
where the context shows the words hereinafter 
mentioned and used in a difierent or more re- 
stricted sense, they shall be understood in manner 
hereinafter mentioned, that is to say, the word 
"manor" shall extend to a manor or reputed 
manor, honor, borough, or other lordship, of whati 
ever tenure the same may be, or to sutih portion 
or portions of a manor as the Copyhold Com- 
miaeioaera shall by any order in writing under 
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their handa and seal direct to be considered tts a 
niBaor for the purpose of effecting an enfranchise- 
ment nnder the Copyhold Acta, including this act; 
the 'word " lord " ^all extend to and include the 
person or persons for the time being filling that 
character or acting in that capacily, and all eccle- 
siastical lords seized in right of the church or 
otherwise; also lords farmers or lessees holding 
tinder them, and lords farmers or lessees holding 
under the Ecclesiastical CommissioneTs for Eng- 
land, and any body politic, corporate, or collegiate 
(save and except in cases of lessors and lessees 
within the meaning of section fonr of the Uni- 
Tereities and College Estates Act, Extension, 1S60, 
and in every such case the lessors and lessees 
shall jointly constitute " the lord") and aU lords 
of any manor, whether they have or have not an 
absolute power of selling or disposing of the same ; 
the word " steward " shall extend to and include 
a deputy steward or clerk acting as such for the 
time being; the wol'd "land" or "lands" shall 
extend to and include messuages, lauds, tene- 
ments, and corporeal or incorporeal hereditaments, 
or any undivided share therein, subject to any 
heriot, quit-rent, or other manorial right or inci- 
dent ; the word " tenant " shall comprise all per- 
sons holding by copy of court roll or admitted or 
enrolled as customary tenants, or holding lands 
subject to any manorial right or incident, and 
whether holden to them and their heirs, or whe- 
ther granted to two or more to be holden in suc- 
ceesion; the word "enfranchisement" shall ex- 
tend to and include the discharge of lands of any 
tenure from heriots, quit-rents, reliefs, fines or 
other manorial rights or incidents; the word 
" heriots " shall include money payments in lieu 
hereof; the word "rent" shaU include reliefs and 
services of every description ; the word " valuers " 
shall apply to and include a single valuer when 
authorized to act alone, or any umpire ; and also 
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the commiBBioners or Gommifleionet or asaistaiit 
commisaioBea^ proceeding upon or with any valas- 
tion under tlie Copyhold Acta including this act 
in casee where such single valuer, umpire, com- 
miaeioner, or aBsistaut commifisiouer leepectiTely 
Bhall act iu any such valuation; and the word 
" person " shall mean and include any body politic 
or corporate or collegiate as well as an indindua], 
and ererT word importing the singular number 
only shaJl mean and indude several persous or 
parties as well as one person or party and several 
things as well as one thing respectively, and the 
converse, and every word importing the masculine 
gender only shall mean and indude a female aa 
well as a male. 

38. This act shall be taken and construed as 
part of the dopyhold Acts, and may be cited either 
generally under the term the Copyhold Acts, or 
speoifioally as " The Copyhold Act, 1882." 



[1. Formt o/ JfemorowJum.] 



cAw«m«nf. 

"When the conaideTation for tlie enfranchisement 
does not exceed 251. — three pounds. When the samo 
exceeds 251., but dora not exceed SOI. — four pounds. 
When the sonie exceeds 502., but does not exceed 1001. 
— five pounds. And also on every additional 601., or 
fractional part of 501. over and above the first lOOL— 
ten ahillings; and in additdon to such fees such sum as 
shall be a^«ed upon between the lord and tenant, and 
failing agreement such sum as the Comnusaionere 
shall certify aa a proper conrpensalion for the extin- 
gnishnient of the steward's omoe with leapect to snch 
enfianohisement, but not exceeding in the whole (in- 
cluding the fees above stated) the compensation pro- 
vided for by the nineteenth sectioii of the Qqtyhold 
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